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IN THE UNITED STATES COURT OF APPE 
FOR THE DISTRICT OF COLUMBIA CIRCU 


THE ENTERPRISE COMPANY, 


Appellant, 
v. 


FEDERAL COMMUNICATIONS COMMISSION, 


Appellee. 


dd 


NOTICE OF APPEAL AND 
STATEMENT OF REASONS THEREFOR 


* * 


[Filed December 19, 1960] 


NOTICE OF INTENTION TO INTERVENE 
STATEMENT OF INTERVENOR'S INTEREST 
* * 
/s/_ William T. Koplovitz 


Attorney for W. P. Hobby 
dated: 12/16/60 


[Filed December 22, 1960] 


NOTICE OF INTENTION OF BEAUMONT 


BROADCASTING CORPORATION TO INTERVENE 
AND STATEMENT OF INTERVENOR'S INTEREST 
* * * 
/s/ George S. Smith 


/s/ Edwin S. Nail 
Dated: 12/19/60 Attorneys for Beaumont 


Broadcasting Corp. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


THE ENTERPRISE COMPANY, 


Appellant, 


v. Case No. 16,099 


) 

) 

) 
FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, ) 

) 

BEAUMONT BROADCASTING CORPORATION, ) 
) 

Intervenor.  ) 

) 

) 

) 


W. P. HOBBY, 
Intervenor. 


PREHEARING STIPULATION 


1. Counsel for appellant, appellee, and intervenor, 2/ stipulate 
and agree that the following issues are presented by the appeal in the above- 
entitled case, but do not concede the correctness of any factual or legal 
premise which may be implicit in the formulation of the issues: 

1. Whether the Commission's conclusion that the 
fair and reasonable out-of-pocket expenses of KTRM ag- 
gregated a sum not less than $55,000 is erroneous because: 

(a) itis not supported by substantial evidence 

in the record; 

(b) it is not based upon a proper itemization of 

the expenses of KTRM; 

(c) the Commission erred in failing to hold that 

the burden was on Beaumont Broadcasting to 


/ Intervenors contend that Issue 1(c) is not presented by this case and 
is not properly before the Court. 


3 
explain or reconcile (1) the evidence concerning 
the dispute between the Internal Revenue Service 
and KTRM concerning approximately $13,000 of 
the $55,000 received by KTRM, which was admitted 
to IRS to be an excess over expenses, with (2) other 
evidence to the effect that KTRM's expenses |amounted 
to at least $55,000; and 
(d) the Commission erred in concluding that 
salaries of officers and stockholders of KTRM, al- 
located to its television application, were properly 
chargeable as expenses for which it could be re- 
imbursed in return for the withdrawal of its televi- 
sion application. 
2. Whether the Commission erred in concluding that 
the payment of $55,000 to KTRM in return for withdrawing 
from the proceeding, did not abuse its processes or contra- 
vene the public interest. 
Il. Counsel for all parties further stipulate and agree that appel- 
lant will file and serve its brief on or before March 15, 1961; appellee 
and intervenors will file and serve their briefs on or before April 19, 
1961; appellant will file and serve its reply brief, if any, on or before 
May 1, 1961; and the Joint Appendix will also be filed May 1, 1961. 


References to the record appearing in the various briefs of the parties 
may be to the page numbers of the record certified to the Court. In the 
printing of the Joint Appendix, there will be set forth, in addition to the 
consecutive numbering of the pages of the Joint Appendix, the original 
record page numbers in bold type and indented in a manner which will 
render it convenient for the Court to locate the pages referred to in the 
briefs. 


Respectfully submitted. 


/s/ Stanley S. Neustadt /s/ George S. Smith 
Counsel for appellant Counsel for| Intervenor 
Beaumont Broadcasting Corp. 
/s/Max D. Paglin 
Assistant General Counsel /s/ William C. |Koplovitz 
Federal Communications Commission Counsel for| Intervenor 


January 31, 1961 W. P. Hobby 


[6140] 


[Filed February 1, 1961] 
Before: Wilbur K. Miller, Chief Judge, in Chambers. 
PREHEARING ORDER 


Counsel for the parties in the above-entitled case having submitted 
their stipulation dated January 31, 1961, pursuant to Rule 38 (k) of the 
General Rules of this Court, and the stipulation having been considered, 
the stipulation is hereby approved, and it is 

ORDERED that the stipulation dated January 31, 1961, shall con- 
trol further proceedings in this case unless modified by further order of 
this court, and that the stipulation and this order shall be printed in the 
joint appendix. 

(Initialed) W. K. M. 


Dated: February 1, 1961 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


In re Applications of FCC 59-402 
72410 
DOCKET NO. 10286 


File No. BPCT-743 


THE ENTERPRISE COMPANY 
Beaumont, Texas 


BEAUMONT BROADCASTING CORPORATION 
Beaumont, Texas’ 


DOCKET NO. 10287 
File No. BPCT-762 


For Construction Permits for 
New Television Stations 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


) 
MEMORANDUM OPINION AND ORDER 


By the Commission: Chairman Doerfer concurring in the result 
| Commissioner Bartley not participating; 
| Commissioners Ford and Cross absent. 


1. The Commission has under consideration (1) its Supplemental 


[6141] 
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Decision in The Enterprise Company, April 16, 1958 (24 |FCC 271); (2) 
the Opinion of the United States Court of Appeals for the District of 
Columbia Circuit, dated January 29, 1959 in The Enterprise @mpany v. 
FCC (C.A.-D.C.; 1959) U.S. App. D.C. __, __F. 2d 
RR _, Case # 14474, 

2. The Commission, in its Supplemental Decision (par. 1 (1), 
supra) found, inter alia, that KTRM, a third applicant, // was paid the 
sum of $55,000 by Beaumont, purportedly for its reimbursable expenses 
in prosecuting its application, and thereupon withdrew. |The Court of 
Appeals reviewed the matter, held that there was insufficient evidence 
in the record from which the Commission could conclude that the pay- 
ment was only for reimbursable expenses, and remanded the matter to the 
Commission for reconsideration in the light of its opinion. 

ACCORDINGLY, IT IS ORDERED, this 29th day of April, 1959, 
That the record herein is reopened and remanded to the examiner for 
further hearing and for the preparation of a supplemental Initial Decision, 
said further hearing to be held at the offices of the Commission in Wash- 
ington, D. C. at atime and date subsequently to be specified; and 

IT IS FURTHER ORDERED, That the further hearing be upon the 
following issues: 


_? 


7 ; : Me : 
Hi KTRM, Inc. was an applicant in the original proceeding. Its applica- 


tion was denied by the Commission's Decision of August 6, 1954. Its 
petition for reconsideration and related pleadings were withdrawn by 
letter of December 17, 1954. Consequently, its application is no longer 
before the Commission. 


[6141] 


1. To determine the nature and composition of the 
$55, 000 expenses claimed by KTRM at the Washington, D.C. 
meeting on December 13, 1954, which sum was later paid to 
KTRM by Beaumont with funds loaned Beaumont by| W. P. 
Hobby, as a result of which payment KTRM withdrew from 
further participation in the proceedings herein, 
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2. To determine in the light of the foregoing 
determination whether such payment either contravened 
the public interest or constituted an abuse of the Com- 
mission's processes. 


38. To conclude in the light of the foregoing deter- 
minations whether the.Commission's grant to Beaumont 
Broadcasting Corporation hereinbefore made should be 
affirmed or otherwise disposed of; and 


IT IS FURTHER ORDERED, That The Enterprise Company is and 
continues to be a party to this proceeding for the purposes of the herein- 
ordered further Beate: 


FEDERAL COMMUNICATIONS 
COMMISSION 


/s/ Mary Jane Morris 
Secretary 


Released: April 30, 1959 
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KTRM Beaumont, Texas -990 Kilocycles - 1000 Watts - Night and Day 


JACK NEIL 
President and General Manager 
To Whom It May Concern: 


The following represents an itemized statement of expenses 


June 3, 1959 


incurred by KTRM, Inc., in connection with the prosecution of 
its television application covering a period of more than two and 
one-half (2 1/2) years. 


EXPENSES INCURRED IN CONNECTION WITH 
APPLICATION FOR TV PERMIT, PERIOD FROM 
AUGUST 15, 1951, TO DECEMBER, 1954. 


Engineering Expenses - George Gautney ,  $§$ 1,823.02 
Legal Expense - Miller and Schroeder 18, 160. 00 
Brokerage Fee - Underwood-Neuhaus 5, 000. 00 
Office Furniture and Fixtures 394. 35 
Clerical Salaries 1, 634, 41 
Postage 116. 16 
Advertising 1,188. 77 
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Licenses $ 439.50 
Travel Expense - Miscellaneous 239.72 
Bank Service Charges 2.36 
Miscellaneous Expenses 291.05 
Office Expense 162.70 
Sales Commissions 3,842.20 
Printing and Stationery 1,472.30 
Engineer's School Registration Fee 20.00 
Miscellaneous Legal Expense 160.00 
Withholding and OAB Taxes Remitted 404.62 


Travel Expense: Based on published plane 
fares and where auto is used — 8¢ per mile 
with $20.00 per diem subsistence while away 
from Beaumont, with no miscellaneous expense 
allowance such as cabs, tips, etc. --- 
Neil and Watson - 4 trips to Austin:: 
Mileage 160.00 
Expense - 24 days 480.00 


Neil, Watson and Trum - 10 trips to Houston: 
Mileage a 00 
Expense - 10 days at $25.00 50.00 

Hughes to New York: 
Plane Fare 224.95 
Expense - 7 days 140.00 

Hughes to San Angelo: 
Mileage 140.00 
Expense - 4 days 80.00 


Hughes to Lubbock: 
Mileage 96.00 
Expense - 4 days 80.00 
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Hughes to Tulsa: 
Plane Fare 77.77 
Expense - 4 days 80.00 


Neil to Washington - 3 trips: 
Plane Fare 583.11 
Expenses - 7 days 140.00 
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Neil to Washington: 
Plane Fare 
Expenses - 6 weeks - 42 days 


Trum to Washington: 
Plane Fare 
Expenses - 6 weeks - 42 days 


Hughes to Washington: 
Plane Fare 
Expenses - 4 days 


McRae to Washington: 
Plane Fare 
Expenses - 10 days 


Trum to Washington: 
Plane Fare 
Expenses - 4 days 


Watson to Washington: 
Plane Fare 
Expense - 4 days 


Neil to Chicago: 
Plane Fare 
Expenses - 4 days 


Trum to Chicago: 
Plane Fare 
Expenses - 4 days 


Percentage of Salaries Allocated to TV 
Application Expenses: 


Joe Trum - 50% for 130 weeks 9,100.00 
Ben Hughes - 25% for 130 weeks 4,325.00 


| Total: $55 128.15 
The above itemized statement is true and correct to the best 
of my knowledge. 


/s/ Jack Neil 
Jack Neil, President, KTRM, Inc. 


STATE OF TEXAS 
COUNTY OF JEFFERSON 
First being duly sworn, personally appeared Jack Neil who deposes 
and says that he is and was on the above-mentioned tee President, Radio 
Station KTRM, Beaumont, Texas. 
/s/ Jack Neil 


Sworn to and subscribed before me, a Notary Public, in and for Jeffer- 
son County, Texas, this 3rd day of June, 1959. 
[legible] 
| Notary Public, Jefferson County , Texas 
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[Rec'd. Sept. 30, 1959, FCC] 


PROPOSED FINDINGS OF FACT AND CONCLUSI 
OF LAW ON BEHALF OF THE ENTERPRISE COM 


* * * * * 
[6206] 
PROPOSED CONCLUSIONS OF LAW 
* * * 
[6208] 

4. The best evidence in the record concerning the|expenses incurred 
by KTRM in the prosecution of its television application is that evidence 
concerning the manner in which those expenses were reported and treated 
for income tax purposes. The evidence in this regard establishes that 
KTRM itself ascertained that its television expenses were $13,003.92 
less than the $55,000 it received from Beaumont Broadcasting. There is 
no dispute between KTRM and IRS concerning the amount involved; the 
amount of the excess was determined independently by the KTRM account- 
ant and IRS. The Broadcast Bureau suggests that this testimony does 
not establish that the KTRM expenses did not exceed the figure claimed 
by KTRM in its dispute with the Bureau of Internal Revenue. This suggestion 
is based almost entirely on a general statement by Bean |that treating an 
item for income tax purposes as a capital gain does not necessarily denote 
that it was not an item of expense when incurred or when paid. But as 
the Examiner herself pointed out, through a question put to the witness 
immediately following the exchange relied on by the Bureau, there was no 
dispute between KTRM and IRS regarding the amount of its expenses; both 
agreed that the expenses were lower than the amount received from Beau- 
mont Broadcasting. The Bureau's speculation that there| were additional 
television expenses which had been deducted as ordinary|business expenses 
in prior years, and that this is 
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the reason for the dispute between KTRM and IRS is without any foundation 
in this record. Indeed, an opportunity was afforded for Bean to state that 
such was the case and he didn't. The burden of proof in this instance is 
on Beaumont Broadcasting, the applicant which must establish that a grant 
of its application would be in the public interest. Once the evidence establish- 
ed that KTRM computed its own television expenses for income tax purposes 
as some $13,000 less than the amount received from Beaumont Broad- 
casting, the burden lay on Beaumont Broadcasting to establish that there 
was some other reason for the dispute with IRS which could explain the dis- 
pute in such a manner as to allow this Commission to conclude that the 
expenses actually totalled $55,000. No such explanation appears in the 
record, so that that burden has not been met. Indeed, the vague speculation 
of the Broadcast Bureau that the dispute between KTRM and IRS arose 
because certain television expenses had been deducted in prior years, is 
not only without foundation in this record, but is extremely unlikely , if not 
impossible, in view of prior rulings of IRS. The most probable explanation 
of the dispute between KTRM and IRS may be found in Revenue Ruling 
56-520 of the Internal Revenue Service, Internal Revenue Bulletin No. 
1956-43, p. 11, October 22, 1956, reported at 14 R.R. 2038. In that ruling 
it was held that if a corporation operates a standard broadcast station 
and makes expenditures to prosecute a contested television application, 
those expenditures must be capitalized and treated as part of the cost 
basis of an asset of permanent nature if the authorization is granted, but 
that if the authorization is not granted such expenses constitute a loss 
which is deductible’ from gross income in the year in which the authori- 
zation is denied. Since KTRM was unsuccessful in acquiring the television 
permit at issue herein, it is clear that under this ruling its expenses 
could not be capitalized, and under no circumstances could it claim a 
capital gain; its expenses would have to be considered as a loss in the 
year 1954, and the excess which it received from Beaumont Broadcasting 
over those expenses would be treated as ordinary income. If KTRM had 


[6231] 
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improperly deducted television expenses in prior years, IRS would have 

assessed a deficiency against KTRM for the years in which the expenses 

had been improperly duducted; it would not have claimed merely that 

ordinary income 


[6210] 
was received in 1954. The only explanation for the dispute in light of 
the record is that KTRM attempted to capitalize its expenses, which IRS 
holds that they may not be so treated. In any event, it is not necessary to 
decide whether this more likely speculation should be accepted in lieu 
of the unlikely speculation of the Broadcast Bureau. The significant fact 
is that the effect of KTRM's own claim with respect to these expenses 
for income tax purposes has not been rebutted in this record. 


* * * * * 


[6231] 
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SUPPLEMENTAL INITIAL DECISION OF 
HEARING EXAMINER ANNIE NEAL HUNTTING 


Preliminary Statement 
1. By Memorandum Opinion and Order in the above-captioned pro- 
ceeding, released April 30, 1959 (FCC 59-402; Mimeo. 72410), the Com- 


mission reopened the record and remanded! the case to the Hearing 


Examiner for further hearing and the preparation of a supplemental Initial 

Decision upon the following issues: 
(1) To determine the nature and composition of the/$55,000 expenses 
claimed by KTRM at the Washington, D. C. meeting)on December 13, 
1954, which sum was later paid to KTRM by Beaumont with funds 
loaned Beaumont by W. P. Hobby, as a result of which payment KTRM 
withdrew from further participation in the proceedings herein. 


iF EERO EE Se EE 


— For summary of the background which led to the Commission's action, 
see the decisions of the United States Court of Appeals for the District 


[6231] 
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12 
of Columbia Circuit in The Enterprise Company v. F.C.C., 231 F.(2d) 708 


and 265 F.(2d) 103; 13 RR 2033 and 18 RR 2031. 


[6232] 
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(2) To determine in the light of the foregoing determination whether 

such payment either contravened the public interest or constituted an 

abuse of the Commission's processes. 

(3) To conclude in the light of the foregoing determinations whether 

the Commission's grant to Beaumont Broadcasting Corporation 

hereinbefore made should be affirmed or otherwise disposed of. 
The Commission's order provided for The Enterprise Company (hereinafter 
Enterprise) to be continued as a party to this proceeding for the purposes 
of the further hearing. Prehearing conferences were held on May 13 and 
29, 1959. Hearings were held on June 11 and July 13, 1959; and the re- 
cord was closed on the last-mentioned date. Proposed Findings of Fact 
and Conclusions were filed by each of the parties. 

Findings of Fact 

2. The “itemized statement," referred to in paragraph 23 of the 
Commission's decision in this proceeding, released April 21, 1958, — 
was prepared by Jack Neil 3/ with the help of some of his associates. 
Neil had the statement with him at the meeting held in Washington when 
the December 15, 1954 agreement was being drafted, 4 and showed the 
statement toC B. Locke and D. A. Cannan, representing Beaumont 
Broadcasting Corporation (hereinafter Beaumont) and to Jack Harris, 
representing W, P, Hobby. He was sure they must have asked some 
questions, but what |\they asked he could not recall at the time he testified 


at the last hearing herein on June 11, 1959,2/ To the best of his re- 
collection the statement was handwritten. He did not recall whether 


27 17 RR 48, 58. 


3/ President, director and stockholder of KTRM, Inc., see 17 RR 48, 56. 
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4/ Agreement referred to in paragraph 13 of the Commission's decision, 
17 RR 48, 55. 


5/ Neil appeared as a witness pursuant to a subpena duces tecum issued 
at the request of Beaumont, requiring Neil to appear and testify in this 
further hearing "with respect to the nature and composition of the 
$55,000 claimed by KTRM, Inc., as its expenses in connection with the 
prosecution of its television application over a period of more than 2 1/2 
years, and for which KTRM, Inc. was paid $55,000 by Beaumont Broad- 
casting Corporation, pursuant to a certain agreement dated December 15, 
1954, between the said Beaumont Broadcasting Corporation, W. P. 
Hobby and KTRM, Inc.," and to bring with him "all books,| records, 
papers and documents in your possession and/or in the possession of 
KTRM, Inc. that contain any facts whatsoever with respect to the nature 
and composition of the aforesaid expenses of KTRM, Inc." 


[ 6233] 
[ 6367] 
he asked for the return of the statement after the conferences or whether 


they gave it back to him © He did not have the statement with him at 

the time he testified at the last hearing; and he did not have ''the slightest 
idea" as to what happened to the statement, u/ but recalled that the total 
of the expenses on that list was "slightly in excess of $55, 000." 

3. Likewise, neither the itemized statement nor a copy thereof 
was produced at the previous hearing sessions held on October 29 and 
November 26, 1956. When asked to produce the statement, at that time, 
counsel for Beaumont stated: "It was never given to us."" |Cannan 
testified that it was "shown" to him, but he did not have the statement, 
and he could not recall what the principal items were. Harris testified 
that he had seen the statement at the time of the negotiations on the 
contract, but did not examine it. He said the itemization was "shown" 
at the conference, but not "furnished" to him. Harris and Cannan did 
not testify at the most recent hearing sessions. 

4. Under date of June 3, 1959, Neil reconstructed the following 
itemization of the expenses of KTRM, Inc. (hereinafter KTRM), for 
which it was reimbursed by Beaumont, and testified that the itemization 
was true and correct to the best of his knowledge and belief. The items 
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have been numbered serially for reference purposes, and the basis on 
which each item was arrived at is: shown below insofar ias the information 


appears in the record: 


EXPENSES INCURRED IN CONNECTION WITH APPLICATION FOR TV 
PERMIT, PERIOD FROM AUGUST 15, 1951, TO DECEMBER, 1954. 


Engineering Expenses - George Gautney $ 1,823.02 
Legal Expenses - Miller and Schroeder 18, 160.00 
Brokerage Fee - Underwood-Neuhaus ' 5,000.00 
Office Furniture and Fixtures 394.35 
Clerical Salaries 1,634.41 
Postage 116.16 
Advertising 1, 188.77 
Licenses 439.50 
Travel Expense - Miscellaneous 239.72 


7 — ; : 3 
§ He also testified at page 397 of the transcript: "When this thing was 


concluded, as far as I was concerned -- KTRM was concerned -- tele- 
vision was over, finished, through, and dead; and we buried it and that 
was that." 


v/ Enterprise's proposed finding that Neil testified that the "statement 


is no longer in existence" is not supported by the record references 
cited in its proposed findings. 


[ 6234] 

. [6368] 
Bank Service Charges 2.36 
Miscellaneous Expenses 291.05 
Office Expense 162.70 
Sales Commissions i 3,842.20 
Printing and Stationery 1, 472.30 
Engineer's School Registration Fee 20.00 
Miscellaneous Legal Expense 160.00 
Withholding and O.A.B. Taxes Remitted 404.62 


[ 6234] 
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(18) Travel Expense: Based on published plane fares 
and where auto is used - 8¢ per mile with 
$20.00 per diem subsistence while away from 
Beaumont, with no miscellaneous expense 
allowance such as cabs, tips, etc. -- 

(a) Neil and Watson - 4 trips to Austin: 
Mileage 
Expense - 24 days 
(b) Neil, Watson and Trum-10 trips to Houston: 
Mileage 
Expense - 10 days at $25.00 
(c) Hughes to New York: 
Plane Fare 
Expense - 7 days 


Hughes to San Angelo: 
Mileage 
Expense - 4 days 
Hughes to Lubbock: 
Mileage 
Expense - 4 days 
Hughes to Tulsa: 


Plane Fare 
Expense - 4 days 


Neil to Washington - 3 trips: 
Plane Fare 
Expense - 7 days 
Neil to Washington: 
Plane Fare 
Expense - 6 weeks - 42 days 


Trum to Washington: 
Plane Fare 
Expense - 6 weeks - 42 days 


Hughes to Washington: 
Plane Fare 
Expense - 4 days 

McRae to Washington: 
Plane Fare 
Expense - 10 days 


Trum to Washington: 
Plane Fare 
Expense - 4 days 


[6235] 
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(m) Watson to Washington: 
Plane Fare 
Expense - 4 days 
(n) Neil to Chicago: 
Plane Fare 
Expense - 4 days 
(0) Trum to Chicago: 
Plane Fare 
Expense - 4 days 
(19) Percentage of Salaries Allocated to TV 
Application Expenses: 


(a} Joe Trum - 50% for 130 weeks 9, 100.00 
(b) Ben Hughes - 25% for 130 weeks 4, 225.00 


TOTAL $ 55,128.15 
5. Items (1) and (2) were taken from exact figures supplied by the 


engineer and lawyer involved. Item (3) is an exact figure which, accord- 


ing to Frank Bean, the KTRM accountant, © is reflected on the company's 


books. Of this amount, the sum of $4,500 had not been paid to Under - 
wood-Neuhaus and was still carried as a liability of KTRM at the time of 
the last hearing. 

6. Items (4) through (17), totaling $10, 368.14 were exact figures 
supplied to Neil by Bean. These items were extracted by Bean from a 
statement he had prepared in 1952 entitled, "KTRM, Inc., Beaumont, 
Texas, Statement of Cash Receipts and Disbursements, American Nation- 
al Bank, Operating Fund Account for Period from September 1, 1951, to 
June 30, 1952." The figures came originally from KTRM's books of 
original entry for the period. However, at the time of the last hearing 
these books were no longer available.” These figures are the same as 
figures submitted by KTRM to the Securities Commission of Texas in 
1952 in a report filed with that Commission concerning its stock sales 
and expenses. All of these items except item (15) related to the sale of 
stock by KTRM, Inc., as part of its effort to finance the prosecution of 
its TV application. Item (8), 'Licenses,"’ represents 


17 
a 
Beaumont, Texas, appeared as a witness pursuant toas 
issued at the request of Enterprise. 


from January 1950 to the present, with the exception of 


le 
1950 to January 1952, when he was on active military ea 


the accounting service but not the auditing service. 
9/ 


Neil did not know whether the company's books to supp 
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rank Bean, an accountant with the firm of D. H. Hughes & Norfeldt, 


pena duces tecum 


b 
He has been KTRM's accountant 


period November 
He has done 


ort these figures 


were Still available but thought Bean would know. Bean testified that the 


books of original entry which showed these items were no 


longer available 


at the time he supplied the figures to Neil for the most recent hearing. 
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license fees paid to the Texas Secretary of State for the purpose of obtain- 


ing a license for the proposed sale of stock by KTRM, Inc. 


Neil could not 


recall what "Miscellaneous Expenses," item (11), represented; but this 


item as well as the "Licenses" item were taken originally 
ate books of account. 

v. 
Neil after consultation with some of his associates. 


Items 18 (a) through 18 (0), travel expenses, we 
In re 


from the corpor- 


re prepared by 
constructing the 


travel expense item, Neil did not attempt to locate cancelled checks or the 


corporate books of account to show the amounts involved. 


He called the 


airlines to determine the round-trip fares to the various cities listed and 


used these figures in arriving at his estimates. When the 
Austin or Houston, and travel was by automobile, the esti 


trip was to 
mates were based 


on 8¢ a mile and $20 a day per diem. The number of trips were estimated 


by Neil. He admitted that there could have been more or 


less than shows 20! 


He did not find it necessary to ask the individuals involved to try to recon- 
struct the number of days and different trips charged to them, but dis- 


cussed the matter with them. The four trips to Austin, T 


exas were for 


the purpose of conferring with the Texas Securities Commissioner and the 


Secretary of State concerning a proposal to change the aut 
stock of KTRM, Inc., so that new stock could be sold in o 
needed capital to finance the television application. The t 


horized capital 
rder to obtain 
en trips to 
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Houston were undertaken for the purpose of negotiating and obtaining a 
letter of credit from Hobby and to confer with Underwood-Neuhaus, 
Harris, Jack Binion, George Butler and the Hobbys. The other trips all 
had to do directly with the preparation of the KTRM television proposal, 
visits to television stations to obtain information concerning operations 
of such stations, raising funds to prosecute the application, the hearing 
in Washington, or conferences with Washington counsel. All the trips 
were undertaken by persons who were stockholders, directors and officials 
of KTRM, Inc. Watson was its local Beaumont attorney; Trum, vice 
president and treasurer; Hughes, secretary and chief engineer; and McRae, 
commercial manager. Neil testified that each item of travel expenses 
represented an actual out-of-pocket expenditure by KTRM, Inc., either 
to the individuals named, as reimbursement for their travel expenses, or 
to the transportation agency whose facilities they used. He thought these 
expenditures would have shown up in cancelled checks, but the records 
were no longer available. He asked Bean to refer to the corporate books 
to substantiate the travel expense items, but Bean was unable to find the 
books. Neal did not know whether the travel expenses were treated as 
business expense on the KTRM, Inc., income tax returns, but thought 
Bean would know. Bean's testimony with respect to some KTRM records 
which he was able to produce is discussed in paragraphs 14, et seq. 


0/7 
Ez He thought that there were probably more than four trips to Austin. 
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8. No evidence was introduced to show that any of the trips claimed 
were not in fact made by the individuals for the purposes stated; to show 
that the mileage and per diem expenses were unreasonable estimates; to 
show that the estimates of transportation charges were not in accord with 
published fares to the points involved; or, otherwise, to challenge the 
accuracy of any specific item of travel expense. 
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9. Item (19), percentage of salaries allocated to TV application 
expenses, consists of a percentage of the salaries actually paid to Trum 
and Hughes during a 2 1/2-year period (130 weeks), based upon Neil's 
estimate of the percentage of time devoted by each of them to working on 
the television application. Trum was the vice president and treasurer 
of KTRM, and Hughes, the chief engineer. Both were stockholders. 
Neil took Trum's total salary and considered that since Trum had been 
charged with the responsibility of handling all details in the prosecution 
of the television application (including the problem of the Sale of stock) 
it could be arbitrarily assumed that 50 percent of his salary was allocable 
to the television matter. He considered the allocation of $9, 100 for 
Trum to be "an arbitrary minimum figure.'' He stated that Hughes had 
to know a good deal about television in the event KTRM was successful, 
and that he spent a lot of time on the project. He, therefore, "arbitrarily" 
charged 25 percent of Hughes’ salary to television. Considering the 
amount of time actually consumed by Trum and Hughes in| connection 
with television, Neil thought his allocations of salary were extremely 
conservative estimates. The board of directors had actually directed 
Trum to devote all of his time to the television application, and yet Neil 
only allocated half of Trum's salary to television. 
10. No evidence was introduced to show that Trum jand Hughes did 
not in fact spend time on the television project as claimed by Neil; to 
show that the salary expense was estimated on an erroneous salary 
scale; or, otherwise, to challenge the accuracy of any specific item of 
salary expense. 
11. Neil was positive that an allocation of salaries had been in- 
cluded in the itemization used in the 1954 meetings. He could not re- 
member how that allocation was arrived at in the earlier itemization. 
However, Neil stated that KTRM and its principals had more informa- 
tion and data available then than they have now because the items in- 
volved were then current. Neil stated that it was "very probable" that 
his present itemization does not reflect all of the expenses paid out by 
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KTRM, Inc., for television, since he found three additional items after 
preparing same, aggregating over $600, which were not included. These 
items had to do with the cost of taking depositions in Beaumont and fees 
paid the Washington reporting service. The omission of these items, 
he claimed, shows his difficulty in trying to reconstruct items of expense 
going back seven or eight years. 
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12. KTRM's accountant, Frank Bean, had nothing to do with the 
preparation of the salary and travel figures shown on the itemization 
supplied by Neil at the last hearing. He was questioned, however, con- 


cerning books and records of the rt iad which might contain informa- 
11 


tion concerning KTRM's expenses .— 

13. KTRM kept a ledger known as the "general ledger," which was 
a compilation of financial detail, and a book commonly known in account- 
ing as a "check register," wherein all checks were listed by number and 
pro rated to the proper expense account. Both books were kept by Bean 
on stationery furnished by KTRM. The general ledger was a combination 
of KTRM's AM and TV operations (it was the licensee of a radio station), 
but a separate check register was kept for tv.22/ When the tax returns 
of KTRM were filed, the practice was for these books of account to be 
closed and for receipts for the prior year to be returned by the account- 
ing firm (marked as to the year they represented) to KTRM for its file. 
The ledger sheets for the year 1952 were thus returned by Bean to 
KTRM, and he did not know what had become of them since. He had 
made an unsuccessful effort to locate them and the check register before 
appearing as a witness by searching the KTRM station storeroom for 
any records which might reflect any detail concerning his testimony. 

14. Bean brought to the hearing certain personal records which 
he considered to be the property of his accounting firm and which were 
kept in the firm's files. Among these were balance sheets of various 


[ 6239] 
[ 6373] 


21 
dates in 1952, 1953, and 1954. KTRM's books were kept/on an "accrual" 
rather than a "cash" basis, and its financial statements reflected obliga - 
tions or expenditures incurred as well as paid. Its financial statements 
were intended to encompass all of the company's operations, whether 
AM or TV. 

15. Among the documents produced by Bean was a balance sheet 
of KTRM of November 30, 1954, which contained two items taken from "the 
original or the books of original entry of KTRM" as expenses actually paid 
or incurred in the prosecution of its TV application, as follows: 


11/ F , : ; 
bE The subpena duces tecum required him to appear to testify "concerning 
the expenditures or charges incurred by KTRM, Inc., or its officers, 
employees or representatives in connection with the filin and prosecution 
of the television application of KTRM, Inc. ," and to pie with him "all 
books, accounts, records and correspondence reflecting or dealing with 
expenditures or charges incurred by KTRM, Inc., or its|officers, em-~- 
ployees or representatives in connection with the filing and prosecution of 
the television application of KTRM, Inc." 


12/ Also, there were separate cash disbursement records and separate 


bank accounts. 
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Other Assets - TV 
Accounts Receivable KTRM-TV oe 421.15 
Organization Expense 26,190.24 
Total $54, 611.39 
Bean did not have detailed records available from which he could give 
a breakdown of the individual entries included in these two items, and 
the record contains no itemization of them. However, Bean testified 
that the total sum of these two items did not include the sum of $13, 325 
for percentage of salaries allocated to TV application expense which 
appears in Neil's itemization of expenses referred to in paragraph 4, 
et seq? Bean explained that if he had been advised at the time the 
salary obligations were incurred that 50 percent of Trum's salary and 
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25 percent of Hughes' were to be allocated to expenses in processing the 
television application, he would have charged these salary percentages 
to the item identified as "Organization Expense." However, at that time 
he had been given no specific instructions as to the allocation of salaries, 
and the full amount lof these salaries was charged as an operating expense 
each year. He thought it was "very possible" that the figure of $26, 190. 24, 
identified above as "Organization Expense," included some travel ex- 
peteen ee According to Bean, any travel expense item that had been 
marked for television on a check stub would have been charged to "Organiza- 
tion Expense," since he would have capitalized such an item. 

16. Bean explained that "Accounts Receivable, KTRM television" 
means that KTRM-AM had expended money or incurred, on the accrual 
basis, an expense for the television operation. Bean testified that where 
expenses were advanced by the AM station, they were not charged to 
expenses for income tax purposes if they were marked or designated as 
television expenses. In explaining why the television expenses were 
divided into two accounts, he stated that the item designated as "Accounts 
Receivable, KTRM-TV," could have been included in the "Organization 
Expense" item; but the items were separated so that, in the end, "Accounts 
Receivable" would show expenses paid by AM for TV and "Organization 
Expense" would show capital items for processing the TV application 
which are not deductible for income tax purposes as ordinary operating 
expenses. The fact that such items were capitalized, however, did not 
mean that they were, or were not, TV expenses, according to Bean's 


testimony. 


13/7 ’ 
— Neil also conceded that the corporate books did not allocate any 
salaries for the prosecution of the television application. 


14/ Bean was questioned concerning a document, which he made available, 


headed "Analysis, Income, Costs and Expenses, Schedules A-1 to A-2, 
January 1, 1952, to December 31, 1952."' It contained, under "Production 
Costs,".an item purporting to be for travel and other expenses of 

$3, 461.81; under "Selling Expenses," another such item of $1, 966.42; and 
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under "General Administrative Expenses" an item for travel of $1, 847.41. 
He explained that these particular items represented travel and other 
expenses under each department; that the figures were taken either from 
KTRM check stubs or given to him as accrued items by KTRM personnel; 


but that KTRM did not necessarily tell him whether any o 
expense items were paid or accrued in connection with t 
application. 
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these travel 
e television 


17. The two items on the November 30, 1954 balance sheet, re- 


ferred to above, comprise the aggregate of television expenses furnished 


to Bean by various personnel of KTRM, Inc. They would 


give him check 


stubs and bills (or a recap of bills in some form); he would then add them 


up; and, ultimately, the totals would appear on KTRM's balance sheet. 


The figures were not verified by the accountants because 
given to them for the purpose of making an audit. At the 
hearing, Bean did not have the records of original entry. 


they were not 
time of the last 
For this reason, 


he did not feel that he could testify as to whether these items were actually 


television expenses or not. All of the items on the balance sheet were 


furnished to Bean by KTRM personnel, and the figures were taken from 
the ledger sheets. The KTRM balance sheet of November 30, 1954 re- 
presented to the best of Bean's knowledge a reflection of what the com- 


pany's books of original entry showed as of that date. 
18. Between November 30 and December 30, 1954, 


the sum of 


$55,000, received by KTRM from Beaumont, was taken into the company's 


operations; and, according to Bean, all television items listed on the 


company's balance sheet were removed. Accordingly, th 
1954 balance sheet did not show an item for "Accounts Re 
KTRM-TV." Bean had a journal entry removing the TV i 
financial statement of KTRM which reflected a "surplus" 


e December 
ceivable, 

tems from the 

of $13, 003. 92.22/ 


The record is not clear as to whether this sum was a "surplus" over all 


expenses allocated in the company's books to television w, 


hich had been 


incurred, regardless of whether they had been paid, or only a "surplus" 
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., 16/ Q. 
over Such television expenses as had actually been paia, 18/ Since Bean 


testified that the total expenses charged to television by KTRM, Inc., 


7 : ; 
pL When asked whether he had records which would enable him to tes- 


tify as to what made up this item, the journal entry was the only record 
to which he referred, and he gave no details. 


16/ For example, an item of $4,500 of the $5,000 brokerage fee to 


Underwood-Neuhaus had not been paid at the time of the last hearing. 
Bean testified at page 498 of the transcript that this item "remains in 

my accounts payable figure.'"' He did not identify the financial statement 
to which he was referring at the time. On the other hand, at page 494, 
he testified that KTRM considered the sum of $13,003.92 for income tax 
purposes as a capital gain and the balance of the $55,000 payment 

($41, 996.08) "to wipe out the expenses incurred in the television applica- 
tion.” 
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not including any allocation of salaries for Trum and Hughes, was 

$54, 611. 39,18 as shown on his balance sheet for November 30, 1954, 

it is difficult to understand how the receipt of $55,000 could have created 
a "surplus" of $13,003.92 unless the surplus referred to was a surplus 
over expenses actually paid as distinguished from a surplus over total 
expenses incurred, whether paid or unpaid. 

19. In view of the above ambiguity, a finding cannot be made, as 
proposed by Enterprise, that the record contains "unequivocal testimony 
of Bean that the $55,000 payment exceeded by $13, 003.92 the incurred or 
paid expenses of KTRM" (emphasis supplied). Nor is there sufficient 
evidence in the record to infer, as suggested by Enterprise, that KTRM 
readjusted its November 30, 1954 balance sheet after it received the 
$55, 000 payment in'December 1954 so as to reduce the amount of expenses 
allocated to television. Certainly, Bean did not testify affirmatively that 
any reduction was made in the figures, showing the amount of expenses 
allocated to television, after the November 30, 1954 balance sheet was 
prepared. 
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20. In its federal income tax returns, according to) Bean's testi- 
mony, KTRM treated the above-referred to sum of $13,003.92 asa 
capital gain; and there was at the time of the last hearing ja controversy 
pending with the Internal Revenue Service over the treatment, but not 
over the amount, of the item. According to Bean, the Internal Revenue 
Service contended that it was a reimbursement of expenses in obtaining 


the TV permit and not the sale of any capital asset and -C it should be 


treated as ordinary income rather than as a capital gain. Bean 


qualified his testimony on this subject by stating at the outset: "I am not 
qualified to go into detail because not the entire proceeding was handled 
by me. "29/ No federal income tax returns of KTRM, no correspondence 
between KTRM and the Internal Revenue Service, and no ruling or written 
evidence of official action by the Internal Revenue Service with reference 
to KTRM's income tax returns were offered in evidence. |In view of the 
ambiguity in Bean's testimony referred to 


/ p 
a This figure was composed of $28, 421.15 - accounts receivable 


KTRM-TV, and $26, 190.24 - organization expense, and included expenses 
which had been incurred but were not yet paid as well as those paid. 


18/ Bean testified that KTRM's books did not include any |allocation of 


the salaries of Trum and Hughes to its television: expense; that the 
$13,003.92 item in dispute with the Internal Revenue Service had nothing 
to do with the salaries of Trum and Hughes; that the salaries of Trum and 
Hughes were charged to ordinary operating expenses for the year they 
were incurred; that if KTRM were reimbursed for salaries incurred in 

a prior year then such reimbursement would be treated as ordinary in- 
come or a reduction in salary expense at the time they received it. 


19/ The record reference cited by Enterprise does not support its pro- 
posed finding that "Bean testified that he knew exactly what alleged ex- 
penses were involved in the $13, 003.92 dispute with IRS.'' Also, see 

footnote 15, paragraph 18, supra. 
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above and in the absence of KTRM tax returns or correspondence with 
the Internal Revenue Service, a finding cannot be made, as proposed by 
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Enterprise, that the evidence in the record shows an "admission by KTRM 
in its dealings with IRS that its television expenses were $13, 003.92 less 
than the $55,000 it received from Beaumont Broadcasting," or that "the 
total expenses claimed by KTRM in its dealings with IRS amount to 
$41, 996.08," where the term "expenses" is used to mean expenses in- 
curred and not yet paid as well as expenses paid. 

21. KTRM, Inc., had established a special fund equal to 15 percent 
($13, 272.00) of the amount it had received ($88, 480) from the proceeds of 
the sale to the public of preferred stock which was used to meet the ex- 
penses it incurred in prosecuting its television application. Lists of 
disbursements from this fund had been established for the company. 
Bean produced a statement of cash receipts and disbursements, American 
National Bank, Operating Fund Account for the period September 1, 1951 
to June 30, 1952, showing total expenses disbursed of $10, 368.14. A 
total of $13, 272 had been deposited in this fund and the total of $10, 368.14 
is identical with the total for the items "Office Furniture and Fixtures" 
through "Withholding and O.A.B,. Taxes Remitted" shown in Neil's item- 
ization (paragraph 4). The statement of cash receipts and disbursements 
for the period of September 1, 1951 to June 30, 1952 was the last such 
statement rendered on the special fund. Bean did not know whether there 
may have been additional disbursements from the fund even though no 
statement later than this had been prepared. The special preferred stock 
of KTRM, Inc., has been redeemed in its entirety, 100 cents on the 
dollar. The balance sheet of November 30, 1954, referred to above, 
includes an item under the heading "Other Assets Television," which 
Bean identified as the special fund with $72.07 shown as remaining in the 
fund as of that date from the $13, 272 (15% of $88,480) originally set aside 
for television expenses in the fund. 

CONCLUSIONS 

1. In its proposed conclusions, Enterprise questions whether the 

Commission should condone the reimbursement of any expense to an 
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applicant who withdraws from a proceeding. Contentions|in this regard 


are rejected in view of the existing policy 1 of the Commission which 


gives its sanction to the payment of certain types of expenses, O. K. 
Broadcasting Company, 24 FCC 74; Beehive Telecasting Corp., 23 FCC 
739. 


— It is noted that the Commission, on June 30, 1958, released a notice 

of proposed rule making in Docket No. 12509, proposing to amend Sections 
1.311, 1.312 and 1.363 of its rules concerning "pay seal for amendment 
or dismissal of applications. Unless and until the Commission's existing 
policy is changed through appropriate procedures, however, the Hearing 
Examiner feels she is required to observe the existing Commission 

policy which has been enunciated in numerous decisions. 
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2. Other questions presented require a determination of (1) whether 


the record now contains an itemization of KTRM's expenses in connection 
with the prosecution of its television application which may be accepted 
as reasonably supported and reasonably correct, and (2) |whether the ex- 
penses are all of a type which may be reimbursed with propriety under 
the Commission's existing policy. No evidence was offered which ques- 
tions or challenges the good faith and purpose of Beaumont, Hobby and 
KTRM in entering into the agreement of December 15, 1954. 

3. From the above findings, it is evident that the record does not 
show the exact nature and composition of the $55, 000 expenses claimed 
by KTRM at the Washington, D. C., meeting, since the itemization used 
at the meeting had not been preserved by the parties and|their memory 
was not adequate to reconstruct it in specific detail. 

4. An itemization totaling $55,128.15 of KTRM expenses in connec- 
tion with the application for its TV permit during the period from August 
15, 1951 to December, 1954, prepared by Jack Neil, président of KTRM, 
under date of June 3, 1959, was received in evidence. This reconstruction 
of expenses by Neil was based on information concerning the amount of 
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legal and engineering fees obtained from the parties receiving the pay- 
ments, on a financial statement supplied to Neil by the KTRM accountant, 
on talks concerning travel and travel expenses with individuals involved 
in such activity for KTRM, on Neil's memory and estimates of travel 
and salary expenses, and on checking airline fares with the airlines. 
Basic company records to support a complete itemization of such ex- 
penses during this period were no longer available. 

5. No serious question was raised on the record as to the authen- 
ticity or correctness of the items for legal and engineering expenses or 
of the items supplied from the financial statement.— The total of these 
items is $35,351.16. There is some question as to whether Neil's 
estimates of $6,451.99 for travel expense and $13, 325.00 for salaries 
allocated to TV application expenses are reasonably supported and as to 
whether an applicant may be reimbursed for salary expense with pro- 
priety under the Commission's existing policy. 

€. Enterprise sought to attack the reliability of Neil's estimates 
of expenses for travel and salary by showing that the total expenses for 
television claimed by KTRM in its federal income tax returns were only 
$41, 996.08 instead of $55, 128.15 as shown in Neil's estimate. However, 
the KTRM tax returns were not introduced in evidence and, as pointed 
out in the findings, there is insufficient support in the record to make a 
finding that KTRM's tax returns presently in dispute with the Revenue 
Service only show $41, 996.08 for television. 


y——— 


— Enterprise questions an item of $5,000 for a brokerage fee to Under- 
wood-Neuhaus because $4, 500 of the amount has not yet been paid. This 
is not a meritorious objection to the item, however, since it is still 
carried as a liability of KTRM. 
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expenses, both incurred and paid. Moreover, even if such a finding 


could be made, Enterprise's argument would fail because the record 
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shows that the full amount of the salaries for Trum and Hughes were 
reported in KTRM's previous income tax returns as peli expenses 


of KTRM in the years incurred and not as capital expenses associated 

with the television project.© Thus, the $41, 996.08 expense figure, which 
Enterprise claims was reported, could, at best, only represent television 
expenses over and above salary expense and, if anything, would indicate 
slightly more, not less, total expenses in connection with KTRM's tele- 
vision application than are shown in Neil's estimate. No evidence was 
introduced to question the correctness of any specific items of travel or 
salary expense as estimated by Neil; and it is concluded that Neil's estimates 
are reasonably supported and may be accepted as reasonably accurate for 
what they purport to show.— 

7. The question of whether it is proper under Commission policy 
for an applicant to be reimbursed for salary expense of its officers or 
stockholders allocable to time spent on preparing and prosecuting an 
application requires the examination of Commission precedents. 

8. Enterprise bases its contention that the Commission has refused 
to condone the payment of salaries to stockholders of a corporate applicant 
in connection with the dismissal of its application on an order released by 
the Chief Hearing Examiner on November 15, 1955 in emg Broadcasting, 
Inc., 13 RR 138. In that case, the Chief Hearing Examiner granted a 
petition to dismiss an application "without prejudice" to the extent of 
dismissing the application. His order stated: 


Oc ea ares 
3 In Revenue Ruling 55-520 of the Internal Revenue Service, Internal 


Revenue Bulletin No. 1956-43, p. 11, October 22, 1956, 14 R.R. 2038, 

it was held that if a corporation operates a standard broadcast station 

and makes expenditures to prosecute a contested television application, 
those expenditures must be capitalized and treated as part of the cost 
basis of an asset of permanent nature if the authorization |is granted, but 
that if the authorization is not granted such expenses constitute a loss 
which is deductible from gross income in the year in which the authoriza- 
tion is denied. See also ruling of United States Tax Court in Radio Station 
WBIR, Inc., 31T.C. No. 80, dated January 23, 1959, 27 Law Week 2382. 
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4/ Thus, $41,996.08 for expenses other than salary, plus $13, 325 for 


percentage of salaries allocated to TV application expenses, would total 
$55, 321.08, whereas Neil's total is $55,128.15. 


3/ It would be arbitrary, indeed, to reject estimates where the basic 


records of transactions taking place some five to eight years previous 
are no longer available and the parties had no reason to expect, from 
Commission policy in existence at the time, that the records would have 
to be produced at a later date. 
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" |. , although there is evidence of good faith on the part of 
petitioners in'connection with the application involved, their trans- 
action with Rollins Broadcasting, Inc., insofar as it involves the 
payment and acceptance of consideration in an amount greater than 
the cash outlay incident to the preparation, filing and prosecution 
of such application, viz., "Reimbursement officers’ salaries," does 
not have the sanction of the Commission. . ." 


This order was not reviewed by the Commission, en banc. However, the 


Commission, en banc, subsequently granted the application of Rollins 
Broadcasting, Inc. (the competing applicant who had made the payment), 
on December 21, 1955. Similarly, by order of January 9, 1957, the 
Chief Hearing Examiner granted the petition of Joe B. Carrigan, Trustee, 
and James K. Smith, a partnership, d/b as Smith Radio Company, to dis- 
miss their application "without prejudice" to the extent of dismissing the 
application. Port Arthur College, 14 RR 965, 966a. His order stated, 
at page 966: 
"IT APPEARING FURTHER, that the 'value of services’ of 
Joe B. Carrigan in connection with the radio and television activities 
of Smith Radio Company, supra, not being a legitimate 'out-of- 
pocket' expense item, the proposal of the parties to the extent that 
it involves the payment of compensation for such services does not 
have the sanction of the Commission. . ." 
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This order was not reviewed by the Commission, en banc.) However, the 

Commission subsequently granted the application of Port Arthur College, 

one of the competing applicants who made the payment to Smith Radio. 

In the Hearing Examiner's Initial Decision, which was made effective 

by order of the Commission, en bane, &/ ort Arthur College, 22 FCC 525, 

543, and 14 RR 1234, 1251, the following appears: 
"57. The petition of Smith Radio Company requesting the Commis- 
sion to dismiss its mutually exclusive competitive application in this 
proceeding was predicated upon an agreement entered into between 
Port Arthur College, Smith Radio Company and Jefferson Amusement 
Company dated December 15, 1956, in which the partners in Smith 
Radio Company are to be paid a total sum of $75, 000/as reimburse- 
ment for Smith Radio Company's expenses in the prosecution of its 
Channel 4 mutually exclusive application since 1952, The agreement 
provides for the initial payment of $20,000 with the remainder to be 
paid in specified amounts during the first four years lof the operation 
of the proposed television station. The affidavits in support of the 
reasonableness of the sums to be paid reflect certain) out-of-pocket 
costs incurred by the partners for engineering and attorney fees, 


travel expenses and other costs incurred by the partners in activities 
deemed by them to be necessary and 


6/ 


— Certain modifications were made in the decision which are not here 
material. 
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“desirable in the furtherance of their then pending television applica- 


tion. The affidavit of one of the partners executed on) December 15, 


1956 states that a conservative estimate of the reasonable value of 


the services rendered and the cash advanced in connéction with the 


prosecution of that application is in excess of $100,000. Ina 
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second affidavit executed January 15, 1957 by one of the partners of 
Smith Radio Company, it is stated that the sum of $75,000 was 
established ''... as being the sum most nearly representing the ex- 
penses to the said partners in the proportions set out in said agree- 
ment, and affirms that none of said sum will constitute a profit to 
the said partrners.' No evidence was offered which questions the 
expenses of Smith Radio Company or its partners and no evidence 
was offered which questions or challenges the good faith and purpose 
of Port Arthur College and Jefferson Amusement Company in enter- 
ing into the agreement with Smith Radio Company." (Emphasis supplied) 
Neither the Hearing Examiner who issued the Initial Decision nor the Com- 
mission, en banc, indicated disapproval of the payment of compensation 
for the value of services rendered. Thus, it does not appear that the 
Commission, en banc, has adopted or followed the policy enunciated by 
the Chief Hearing Examiner with regard to disapproving compensation for 
salary or services rendered. In Arkansas Television Company, 11 RR 359, 
361, the Commission made a Hearing Examiner's Initial Decision effective 
which approved the! payment of $60,000 to cover "out-of-pocket expenses 
and obligations incurred" in the amount of $61,595.20, including items of 
$10, 433.98 for "office salaries" and $1,577.38 for "office supplies." 
Further Commission precedents on this subject are discussed in the Hear- 


ing Examiner's Initial Decision in Peninsula Broadcasting Corporation, 


27 FCC 127, 157, which was made effective by the Commission, en banc. 


9. From the above-cited precedents, it is concluded that the Com- 
mission, en banc, has established a policy of approving payments for 
salaries or services in appropriate cases; and no reason has been shown 
on this record why ‘the instant case should be treated differently from 
previous cases acted upon by the Commission, en banc. The Commission, 
en banc, may determine that its policy should be changed and may change 
its policies through appropriate procedures; but the function of the Hearing 
Examiner is to apply existing Commission policy insofar as it has been 
established. 
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10. In view of the foregoing, it is concluded, on the basis of exist- 
ing policy of the Commission, en banc, that the payment of $55,000 to 
KTRM by Beaumont neither "contravened the public interest" nor "con- 
stituted an abuse of the Commission's processes," and that the grant to 
Beaumont Broadcasting Corporation, hereinbefore made, | should be 
affirmed. 


[6247] 
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ORDER 
ACCORDINGLY, IT IS ORDERED, This 29th day of October, 1959, 
that unless an appeal to the Commission from this Initial Decision is 
taken by any of the parties, or the Commission reviews the Initial De- 
cision on its own motion in accordance with the provisions of Section 
1.153 of the rules, the Commission's grant to Beaumont Broadcasting 
Corporation, hereinbefore made, of a construction permit for a new 
commercial television station to operate on Channel 6 in Beaumont, 
Texas, subject to the condition that its antenna structure shall be painted 
and lighted in accordance with Part 17 of the Commission's Rules, IS 
AFFIRMED; and the application of The Enterprise Company for the use 
of the same facilities IS DENIED, 
/s/ Annie Neal Huntting 


Hearing Examiner 
Federal Communications Commission 


Released: October 30, 1959 

and effective 50 days thereafter, 
subject to the provisions of the 

rule cited in the ordering clause above. 
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[Rec'd Nov. 25, 1959, FCC] 


BROADCAST BUREAU'S EXCEPTIONS TO 
SUPPLEMENTAL INITIAL DECISION 


* * * 4 * 


[ 6253] 
* * * * *x 
5. To the omission from the Initial Decision of the following 
pertinent conclusions (see brief): 


[6254] 
"Account should be taken of the reasons behind the present Com- 
mission policy which in general limits applicants seeking to dis- 
miss applications while in hearing to reimbursement for 'out-of- 
pocket expenses’ only. The purpose is primarily to discourage 
the filing of 'marginal' or 'strike' applications in anticipation that 
payment may later be exacted in consideration for the amendment 
or dismissal of such applications, to ensure that less qualified 
applicants will not use the Commission's hearing processes in 
order to buy off better qualified applicants in comparative cases, 
and in general in order to make certain that the purpose of holding 
Commission hearings on applications for broadcast facilities will 
not be defeated by such 'pay-offs'. Consequently, it would seem 
that if applicants were permitted ordinarily to receive a profit 
in return for the dismissal of their applications (or, indeed, to pad 
their so-called ‘out-of-pocket’ expenses with unwarranted alloca- 
tions of officers' salaries to the cost of processing of the particu- 
lar application involved) this would be an open invitation to all to 
indulge in the very practice which the Commission is seeking by 
its policy to thwart. Bearing this reasoning in mind we are left 
with the conclusion in the present case that the record does not 
show that KTRM, Inc.'s television application ever was a 'marginal' 
or ‘strike’ application, that the $55,000 payment to KTRM was 
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was made for any purpose other than to settle or at least|to simplify 
continued litigation in good faith, or that there was any abuse of the 


Commission's hearing processes." 
* * * 


[ 6256] 
[Rec'd Nov. 25, 1959, FCC] 


BROADCAST BUREAU'S BRIEF IN SUPPORT OF EXCEPTIONS 
TO SUPPLEMENTAL INITIAL DECISION 


* * * * 


[ 6258] 


* * * * * 


Since, we believe, the entire good faith of the parties -- and more 


especially of Beaumont as the payor of the $55,000 consideration -- has 
been established by the record in this case irrespective of the attempted 
breakdown of the consideration paid, which showed an allocation for 


officers' salaries, it was unnecessary for the Supplemental Initial De- 
cision to pass upon the propriety of the inclusion of officers' salaries in 
the breakdown (Exceptions 2-4). However, the references in the Sup- 
plemental Initial Decision ("Conclusions", paragraph 8) to Commission 
decisions in other cases (Rollins Broadcasting, Inc., 13/RR 138; Port 
Arthur College, 14 RR 965) involving similar items of expense and 
subsequent grants to the payor applicants simply do not justify the over- 
all conclusion (paragraph 9, Supplemental Initial Decision) that the Com- 
mission "has established a policy of approving payments/for salaries 

or services in appropriate cases" .— . 


/ ‘ F 
é Arkansas Television Company, 11 RR 359, cited towards the end of 


paragraph 8 of the "Conclusions", is completely inapposite to the ques- 
tion discussed by the Hearing Examiner since there is no indication that 
officers' salaries were even involved in that case. Obviously, "office 
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salaries", one of the items there involved to which the Supplemental 
Initial Decision refers, may include such items as salaries to steno- 
graphic help and are certainly not the same thing as officers’ salaries. 


[6259] 

These cases, it seems to us, justify no conclusion whatever that the 
rulings of the Chief Hearing Examiner dismissing with prejudice the 
payee applications were erroneous or that the reimbursement of the 
payees for something in excess of actual out-of-pocket expenses (whether 
in the form of officers’ salaries or even of profit to the payees) will or 
will not be permitted by the Commission in passing upon the qualifica- 
tions of the payors. As we have indicated we believe the Commission 
would wish to consider all pertinent factors in the light of the reasons 
behind its policies on the reimbursement question in each case coming 
before it and that it would not want to hold that the payment of something 
more than actual out-of-pocket expenses is per se against the public 
interest if, as in the principal case, other factors point convincingly to 
a decision favorable to a grant of the payor's application. (See Exception 
1 for a summary of these factors in Beaumont's favor and the discus- 
sion above.) 

Since it is evident from the record as a whole in the principal case 
that no abuses were involved or have occurred here the whole question 
of the propriety of KTRM's allocation of officers' salaries as part of the 


expenses for which it was reimbursed by Beaumont is not reached. 


In any 


1 Gaeta 
+ 


is to be noted that the cases involving dismissals on payment of 
expenses which included officers' salaries, cited by the Examiner in 
paragraph 8 of the Supplemental Initial Decision (Rollins Broadcasting, 
Inc., 13 RR 138 and Port Arthur College, 14 RR 965), occurred long 
after the settlement in the principal case (December 1954). Certainly 
the parties -- Beaumont Broadcasting in particular -- cannot be charged 
with bad faith when they could not have even been aware at the time of 
the existence of a policy disallowing officers' eearice as a legitimate 
out-of-pocket” expense item. 
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[6260] 
event, it appears from the record that the amounts allocated for the 


salaries of Hughes and Trum in this case in the prosecution of KTRM's 
television application were reasonably based upon the time spent by them 
on this matter, and if KTRM did gain a profit from the reimbursement 
there is nothing to suggest from such factor alone that the|conclusions 

of good faith by the parties (especially of payor Beaumont)|, in negotiat- 
ing the settlement, which flow from an analysis and evaluation of the 


entire record, should be disturbed. 
* * * 
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SECOND SUPPLEMENTAL DECISION 


By the Commission: Commissioners Ford, Chairman; Cross and King 
not participating; Commissioner Bartley dissenting. 


Preliminary Statement 
1. This proceeding involves the applications of The/ Enterprise 


Co. (Enterprise) and Beaumont Broadcasting Corp. (Beaumont), each re- 
questing a construction permit for a new television broadcast station to 
operate on Channel 6 at Beaumont, Texas. These applications were first 
heard in a consolidated proceeding together with a third application, that 
of KTRM, Inc. (KTRM). The Commission by final decision released 
August 6, 1954 (9 RR 816), granted the application of Beaumont and de- 
nied the applications of Enterprise and KTRM. On appeal|to the United 
States Court of Appeals for the District of Columbia Circuit by Enter - 
prise from (a) the Commission's final decision, released August 6, 1954, 
and (b) a memorandum opinion and order of the Commission, released 
January 28, 1955, denying the Enterprise petition for reconsideration 
and rehearing of the said decision, the court, on December 29, 1955, 
reversed and remanded the case to the Commission. The |court did not 


set aside the grant to Beaumont or require the Commission to do so, 
pending disposition of these proceedings. 
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2. Upon completion of the proceedings before the Commission 
pursuant to remand, a Supplemental Decision was issued by the Com- 
mission on April 16, 1958 (24 FCC 271) and Enterprise again appealed 
to the United States! Court of Appeals for the District of Columbia. 
That court 


te 
[6399 


aa eee 4 
reversed and remanded to the Commission for reconsideration,— from 


which action arises|the current stage of this proceeding. 

3. Many facets of this case have received their ultimate con- 
sideration and recital of their details would only burden the record. 
Suffice it to say that KTRM, Inc., an original applicant in addition to 
The Enterprise Company and Beaumont Broadcasting Corporation, with- 
drew from the competition after the Commission Decision of August 4, 
1954 (9 RR 816). KTRM received the sum of $55,000. The source of 
the funds, repayment provisions, etc. are no longer of moment. The 
payment was, in general terms, reimbursement of KTRM expenses 
(24 FCC 279, par. 22-25) and the Commission so found. It is to this 
aspect of the matter we now advert. 

4. Enterprise, as stated, again appealed to the Court of Appeals 
for the District of Columbia. That court reviewed the Commission 
proceedings and determined that the Commission had not adduced suf- 
ficiently detailed evidence concerning the expenses claimed by KTRM 
to justify the Commission's finding that the sum so claimed" ... is only 
‘out-of-pocket’ expenses ..."' on which, in turn, may be rested a con- 
clusion that "all is well” .2 The Court analyzed the evidence and pointed 
out that there was only testimony of Beaumont (the payor) and Hobby 
(the lender). Absent was the evidence of KTRM, spender and reim- 
bursee of the funds. "On the record" stated the Court, "we cannot hold 
that the showing of the nature of the consideration paid was any more 
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substantial than the showing we held insufficient in Clarksburg"?/ and 
the matter was reversed and remanded. 
5. We thereupon reopened the record and remanded to the Hearing 
Examiner for further hearing on the following issues (24 FR 3616): 
(1) To determine the nature and composition of the $55,000 ex- 
penses claimed by KTRM at the Washington, D. C. meeting on 
December 13, 1954, which sum was later paid to KTRM by 
Beaumont with funds loaned Beaumont by W. P. Hobby, as a re- 
Sult of which payment KTRM withdrew from further participation 
in the proceedings herein. 
(2) To determine in the light of the foregoing determination 
whether such payment either contravened the public interest or 


constituted an abuse of the Commission's processes. 


7 : 
1 The Enterprise Company v. FCC (C.A.-D.C.; 1959), 105 U.S. App. 


D.C. 119, 265 F.2d 103, 18 RR 2031. 
2/ 


— Clarksburg Publishing Co. v. FCC (C.A.-D.C.; 1955),/96 U.S. App. 
D.C. 211 at 220, 225 F.2d 511 at 520. 


3/ 105 U.S. App. D.C. 119 at 122, 265 F.2d 103 at 106, 18 RR 2031 
at 2033. 
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(3) To conclude in the light of the foregoing determinations whether 

the Commission's grant to Beaumont Broadcasting Corporation 

hereinbefore made should be affirmed or otherwise disposed of. 

6. The Hearing Examiner's Supplemental Initital Decision re- 
leased October 30, 1959 (FCC 59D-102) determined that the nature and 
composition of the payment had been fairly established, that nothing 
therein contravened the public interest or abused the Commission's pro- 
cesses, and concluded that the grant to Beaumont should be| affirmed. 
Exceptions were filed by The Enterprise Company and the Broadcast 
Bureau, a Reply was filed by Beaumont, and oral argument] was held. 
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Rulings on exceptions are contained in Appendix A. 
ANALYSIS OF TESTIMONY AND DISCUSSION 

7. It has already been found that on December 13, 1954, a con- 
ference was held in Washington, D. C., at which representatives of 
Beaumont, KTRM and W. P. Hobby (in his individual capacity) agreed 
that KTRM's properly reimbursable expenses were about $55,000, based 
on an itemized statement which was not introduced into evidence (24 FCC 
279). Jack Neil, president, director and stockholder of KTRM testified 
herein that the statement used at the conference no longer existed but 
that its total was slightly in excess of $55,000. Neil offered an itemized 
statement herein which he testified was true and correct to the best of 
his knowledge and belief. Such statement (to be set forth in detail, infra) 
may be broken down for discussion purposes into three broad sections: 


a. General organizational expenses in 
connection with KTRM television 


application (e.g. engineering and legal 
expenses, furniture, postage, etc.) $35, 351. 26 


. Travel expenses 6, 451.99 


Pro-rated share of executive salaries 
of KTRM, Inc. charged to television 13, 325.00 
$55, 128.15 


8. Neil testified that the $35, 351.16 figure given above was 
reasonably exact, having been culled from various books of original 
entry. No objection was raised to such individual items or the total 
thereof and we accept them as essentially correct. The item of 
$6, 451.99 for travel expense was admitted by Neil to be an estimate 
based upon the best recollection of the individuals who made the trips 
(as to the number of trips) and the cost of the trips, calculated by 
either the commercial cost of transportation or a mileage rate plus a 
reasonable per diem allowance. 
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9. The third item, the $13, 325.00 has excited the most controversy. 
Neil testified that the 1954 itemization upon which the reimbursement 
agreement was based included an item for the pro-rated Sle of the 
salaries of KTRM Vice-President Trum and Chief Engineer Hughes, 
i.e. a portion of their salaries from KTRM, Inc. (the primary business 
of which is operating an AM station), payable on a per annum basis re- 
gardless of what services they performed, which was attributable to the 
television application and was therefore a pro tanto loss to|the over -all 
operation of KTRM, Inc. when the television application was discontinued 
or, in the alternative, a reimbursable expense. Neil did not testify that 
the 1954 item was $13, 325.00 or that he had any recollection of what the 
amount was. He further testified that the instant amounts were "arbitrary 
minimum figures". 
10. Enterprise has excepted to allowance under any |circumstances 
of the salaries of Trum and Hughes on the basis of alleged|\Commission 
precedents barring the reimbursement of a withdrawing applicant for 
salary expenses of principals, ranking officers and/or stockholders. 
The reasoning seems to be that Rollins Broadcasting, 13 RR 138 (1955) 
and Port Arthur College, 14 RR 965 (1957) forbid such allowance in ex- 
plicit terms. We do not agree. The cases lend themselves to such a 
literal interpretation but closer examination discloses that] the disapproval 
was not qua officers' salaries or principal's salary, but because the 
monies had neither been paid out nor was there a legal obligation to pay. 


In Rollins, in fact, the "officers' salaries" in question were not even 


those of the dismissing applicant but were rather to be a gratuity to dis- 
tinct business entities which had presumably suffered by reason of time 
off taken by their officers who were participants in the dismissing ap- 
plicant. The argument advanced that reimbursement should be disap- 
proved because the officers, whose salaries are to be reimbursed, are 
also stockholders completely escapes us. There are fields of law in 
which public policy demands that an agent be barred from a personal 
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profit in addition to his fee, and the like but we discern nothing of such 
nature here. The corporate officers of KTRM, Inc. are such officers 
and are paid their salaries regardless of whether they are stockholders 
or not. Reciprocally, the stockholders share in the profits or losses of 
KTRM, Inc. regardless of their status as officers. But we know of no 
rule of law, equity, public policy or reason - nor have we been cited to 
any - which forbids reimbursement of a withdrawing applicant for 


legitimate expenses of salaries paid to employees (e.g. president, chief 


engineer, etc.), merely because such persons in their capacities as 
stockholders will ultimately benefit along with their fellow-stockholders 
who are only investors and not employees. To the collateral argument 
that, because Trum and Hughes would have worked for KTRM and drawn 
their full salaries absent a television application, the expense is not a 
true out-of-pocket expense, we can only reason that if their time had 
not been devoted to the television application, it would presumably have 
been devoted to advancing KTRM's interests in some other field, which 
field of advancement has suffered by their non-application. As a matter 
of proper cost accounting, therefor, it matters little whether KTRM's 


expense be computed in terms of work paid 
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for (on the television application) and not used, measured by the pro 
rata salaries, or by work paid for (on AM or other fields) and not per- 
formed, measured on the same basis. 

11. Testimony was also given by one Frank Bean, an employee 
of an independent accounting firm which kept KTRM's books on a con- 
tract basis from raw material furnished by KTRM operating personnel. 
He testified that he kept the KTRM books for and on behalf of his firm 
for the period in question, that at the close of accounting periods the 
raw material and books of entry were returned to KTRM for storage, and 
that the only materials at his disposal were records of the accounting firm 
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pertaining to KTRM, rather than KTRM records as such. Bean pro- 
duced a balance sheet of KTRM as of November 30, 1954 containing an 
item: 

"Other Assets - TV 


Accounts Receivable KTRM-TV $28,421.15 
Organization Expense 26) 190.24 


$54) 611.39" 
which he explained as being the status of the accounts of KIRM, Inc. 
reflecting sums spent or owed for the television application as dis- 
tinguished from the AM operation. He could not further explain the 
composition of the bulk figures other than to state that he recalled that 
the Trum/Hughes salaries were not included in such amounts. 

12. The testimony of Bean concerning salary allocation in no way 
conflicts with that of Neil for, it is to be remembered, that Neil's testi- 
mony concerns a negotiation in Washington, D. C., arrived at on an ad 
hoc basis, whereas Bean's testimony concerns the explanation of book- 
keeping entries in Texas. Thus, the mere fact that Bean's| books in 
Texas did not contain such an allocation is no bar to Neil's bargain in 
Washington having been struck on such a basis. Conversely, if Bean's 
accounts in Texas contained television expenses of approximately 
$12, 808. 24 (i.e. $54,611.39 as shown on Bean's books, minus $41, 803.15 


[par.7, plus par.7, b, supra]) which were not taken into account by 


Neil when reaching the settlement agreement in Washington, that would 

simply indicate a potential recovery which Neil omitted through design 

or inadvertence. The fact that the two grand totals (i.e. $55, 128.15 

and $54, 611.39) are nearly identical may be nothing more than coincidence. 
13. Other fragmentary testimony of Bean deserves some recogni- 

tion in view of the significance attributed to it by Enterprise. He testi- 

fied that when the $55,000 reimbursement was received by|KTRM in 

December, 1954, the television expense item (par. 11, supra) was com- 

pletely wiped off KTRM's books and a "surplus" was generated. The 

pertinent testimony is (Tr. 488/7 et seq): 
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. Now why [does the December 30, 1954 balance sheet not 
carry an item of $28,421.15 - par. 11, supra]? What hap- 
pened between November 30 [ 1954] and December 30 [1954] 
to wipe out that item? A. The $55,000 received [from 
Beaumont] was taken into the operations and all television 
items listed on the balance sheet had been ['were?] removed 
[i.e. there being no television item to record under 'Other 

Assets - TV' on December 30, 1954, there was no such entry]. 


"Q. And was therea surplus then? A. Yes. 
"Q. And is that the item which is in dispute with the Bureau of 
Internal Revenue? A. Yes." 


* * * 


(Tr. 490/6 et seq): 


"Q. Now youitestified a moment ago something about a surplus. 
A. Yes. 

"Q. And was'that surplus in the nature of about $13, 000? 

A. It was, sir." 
* * * 
(Tr. 494/2 et seq): 

"Q. [Do] you have records that enable you to testify what made 
up the surplus of $13,000 odd dollars ...? A. Ihavea 
journal entry removing the T.V. items from the financial 
statement of KTRM which reflects the $13,003.92." 

The foregoing testimony actually sheds little light on the problem. It 
tends to prove that the receipt of the $55,000 payment balanced and wiped 
out the television expenses of $54,611.39 (par. 11, supra). That figure, 
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having been computed for November 30, 1954 would have been subject 


to some upward revision, we assume, as, by chronology, it 
have accounted for the expense (for example) of Neil's trip t 
for the final conference. However, a balance of these two e 
equal figures could not have resulted in a differential or "su 


could not 
o Washington 
ssentially 


rplus" even 


remotely approaching $13,000.00. The question quoted from Tr. 494/2 
et seq and the answer thereto is even less informative. It is difficult to 


conceive a situation where the surplus would be "made up" of anything . 


By definition, the surplus would be that increment remainin; 
accounted-for portion had been subtracted from the entire $ 
The answer, whereby Bean testified that his journal entry r 
T.V. items from the financial statement and reflected the $ 
unintelligible. As we understand bookkeeping (and we are r 


g after the 
65,000 receipt. 
emoved the 
13,003.92 is 
emitted to 


general principles, absent a detailed explanation), Bean's journal entry 
should have totalled $55,000, but have been analyzed to the 
accounts to which such sum was to be posted. If we assume that $13, 000 
was to be posted to something designated "surplus", there would be left 


only $42,000.00 for posting to other accounts to wipe out or 
$54, 611.39 of "OtherAssets - TV" (par. 11, supra). Mani 


various 


balance 
festly this 


could not be. Neither can we accept the Examiner's rationalization 
(Initial Decision, Finding 16) that "the surplus referred to was a surplus 


over expenses actually paid as distinguished from a surplus 


over total 


expenses incurred, whether paid or unpaid” for Bean testified, inter alia, 
at Tr. 496/18 that KTRM was on an "accrual basis", on which basis the 
actual payment or non-payment of such sums would not have affected 


these figures. We have no choice but to reject this portion 


testimony as meaningless. 


of Bean's 


14. We face a similar problem when Bean's testimony concerning 
“the hassle with the Bureau of Internal Revenue" (Tr. 490/17) is evalu- 
ated. The most that can be said for his testimony in this regard, as 
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limited by his opening statement ("I am not qualified to go into detail 
because not the entire proceeding was handled by me."'- Tr. 480/20), is 
that Bean had heardlin some unspecified manner that $13, 000 was in 
dispute with the Internal Revenue Service out of the $55,000 payment, the 
IRS claiming that it was a reimbursement of previously claimed expenses 
and KTRM having reported the sum as a capital gain or quasi-profit on 
the television transaction. As in the previous situation (par. 13, supra) 
the testimony of Bean was not only not the best evidence (although un- 
objected to on that basis) as he attempted to adduce on a hearsay basis 
what should have been a matter of testimony from more competent wit- 
nesses and official records, but, in the ultimate analysis, after his initial 
disclaimer, supra, he attempted to describe a dispute between KTRM and 
the Internal Revenue Service which, had it been established, would have 
proved nothing more than the fact that such dispute existed. Taking the 
view contended for by Enterprise at full value, viz. that KTRM admitted 
to IRS that its receipt of $55,000 for withdrawing from the competition 
resulted in an ill-defined gain of $13,000, it is almost a matter of 
judicial notice 
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that Internal Revenue Service accounting may, but does not necessarily, 


correspond to actual business practices. A prudent man in administering 
his business may consider particular items to be "expenses" without 
securing the concurrence of the Internal Revenue Service. Bean's answer 
to a question (Tr. 495/24 et’seq) exemplified this state of affairs, viz: 
"Q. Well, if in a situation such as this where certain items are 
carried for income tax purposes [i.s.] as a capital gain, 
does that necessarily mean that they weren't actually ex- 
penses at the time they were incurred? A. No sir, the 
capital gain wasa[in?] doubt from the beginning but when 
we were in doubt we leaned toward the tax payment and it 
was not a surprise when they disallowed it." 
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It thus follows, we think, that if the reporting of the $13,000 as capital 
gain to IRS had been established (see discussion, supra) it would by no 
means have followed that the $13,000 was not a true reimbursable expense. 
15. Enterprise has advanced the argument that it is incredible that 
only the fragmentary records produced at the hearing have been preserved 
by KTRM, Inc., especially in view of the continuing negotiation with the 
Internal Revenue Service. It must be remembered that KTRM is no longer 
a party to this proceeding and that, from 1954 to the issuance of the 
subpoenae duces tecum in 1959, it had neither interest in nor responsibil- 
ity for preservation of such records. The internal bookkeeping practices 
of KTRM can be of no concern to the Commission. Further, the subpoena 
to Neil commanded him to bring" 


"all books, records,papers and documents in your possession 
and/or in the possession of KTRM, Inc. that contain any facts 


whatsoever with respect to the nature and composition of the afore- 
said expenses [see infra] of KTRM, Inc." 
the innuendo of "expenses" being: 
"expenses in connection with the prosecution of its television ap- 
plication over a period of more than 2 1/2 years, and for which 
KTRM Inc., was paid $55,000. ..." 
Similarly, the subpoena to Bean required: 
"All books, accounts, records and correspondence reflecting or 
dealing with expenditures or charges incurred by KTRM.. . in 
connection with the filing and prosecution of the television ap- 
plication of KTRM, Inc." 
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Absent evidence (not argument) to the contrary, it must be presumed 

that the witnesses complied with the terms of the subpoenae. 
16. To summarize the testimony adduced, it appears that the 

record contains evidence offered by Neil of KTRM tending to show that 
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the expenses claimed in the 1954 meeting were a total of $55,000, of 
which about $41,000 are indisputably proper charges to the KTRM tele- 
vision application, that some addendum, unknown in exact amount, at- 
tributable to the salaries of Trum and Hughes, was also considered, and 
that a figure of $13,000 would not have been unreasonable. The testimony 
of Bean tends to prove that in December, 1954, KTRM had spent or in- 
curred television expenses of about $54,000, not including the Trum/ 
Hughes salaries. Thus Bean's testimony makes it appear that KTRM's 
television expenses! may well have been $54,000 (on the books) plus: 
$13,000 for Trum/Hughes salaries, a grand total of $67,000. Counter- 
vailing such determination is the testimony of Bean that the Texas ac- 
counts did not allocate the Trum -Hughes salaries to television (see dis- 
cussion at par. 12,/ supra), that a "surplus" of $13,000 was generated by 
the receipt of the $55,000 (par. 13, supra), and that the transaction has 
resulted in an argument with the Internal Revenue Service over the status 
of $13,000 (par. 14, supra). As stated, we find no necessary inconsistency 
in the salary allocation, and the latter two matters, insofar as Bean's 
testimony is concerned, we find unintelligible. 

FINDINGS OF FACT 

1. On December 13, 1954, an agreement was arrived at in Wash- 
ington, D. C., between KTRM, Inc., Beaumont and W. P. Hobby, asa 
result of which $55/000 was paid by Beaumont to KTRM, Inc., and KTRM, 
Inc. withdrew from further participation in this proceeding. The details 
attendant upon the agreement and the making thereof are set out in the 
Commission Decision of April 16, 1958, 24 FCC 271, which decision is 
incorporated by reference as fully as if set forth at length herein. 

2. The $55,000 payment was reimbursement for out-of-pocket ex- 
penses incurred by KTRM, Inc. in the prosecution to that time of its 
television application herein. 

3. The detailed analysis of such expenses was embodied on a paper 
memorandum sheet, which sheet was not preserved and whose present 
whereabouts is unknown. 


[6318] 
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4. The sum of $35, 351.16 of such expense claim of $55, 000.00 
was comprised as follows: 


[6318] 
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Engineering Expenses - George Gautney , 823.03 
Legal Expenses - Miller and Schroeder , 160.00 
Brokerage Fee - Underwood-Neuhaus , 000.00 
Office Furniture and Fixtures 394.35 
Clerical Salaries , 634.41 
Postage 116.16 
Advertising , 188.77 
Licenses 439.50 
Travel Expense - Miscellaneous 239.72 
Bank Service Charges 2.36 
Miscellaneous Expenses 291.05 
Office Expense 162.70 
Sales Commissions 3, 842.20 
Printing and Stationery 1, 472.30 
Engineer's School Registration Fee 20.00 
Miscellaneous Legal Expense 160.00 
Withholding and O.A.B, Taxes Remitted 404.62 
$35, 351.16 

5. Travel expenses in connection with the television application 

in an unknown sum were included. Based on the best available evidence 

such travel expense amounted to $6, 451.99, comprised as |follows: 


(a) Neil and Watson - 4 trips to Austin: 
Mileage $ 160.00 
Expense - 24 days 480.00 


(b) Neil, Watson and Trum-10 trips to Houston: 
Mileage 160.00 
Expense - 10 days at $25.00 250.00 


(c) Hughes to New York: 
Plane Fare 224.95 
Expense - 7 days 140.00 


[€318] 
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Hughes to San Angelo: 
Mileage 
Expense - 4 days 
Hughes to Lubbock: 
Mileage 
Expense - 4 days 


Hughes to Tulsa: 
Plane Fare 
Expense - 4 days 


Neil to Washington - 3 trips: 
Plane Fare 
Expense - 7 days 


Neil to Washington: 
Plane Fare 
Expense - 6 weeks - 42 days 


[6319] 
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Trum to Washington: 
Plane Fare 
Expense - 6 weeks - 42 days 


Hughes to Washington: 
Plane Fare 
Expense - 4 days 


McRae to Washington: 
Plane Fare 
Expense - 10 days 


Trum to Washington: 
Plane Fare 
Expense - 4 days 
Watson to Washington: 
Plane Fare 
Expense - 4 days 
Neil to Chicago: 
Plane Fare 
Expense - 4 days 
Trum to Chicago: 


Plane Fare 
Expense - 4 days 
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6. An unknown sum for the services of Joe Trum, Vice-President 
and Ben Hughes, Secretary of KTRM, Inc. in recognition of the fact that 
a portion of their annual salaries, paid by KTRM, Inc., was paid for time 
spent on the television application and therefore a television expense item 
was included. 
7. A fair and reasonable allowance for the salaries would have 
been $9,100.00 for Trum and $4, 225.00 for Hughes. 
8. The fragmentary accounts of KTRM, Inc. establish that on 
November 30, 1954, the television expense account of KTRM amounted 
to $54,611.39, no part of which included any allocation of salaries for 
Trum or Hughes. 
9. The total expenses of KITRM, Inc. chargeable to the television 
application herein as of the date of settlement (Finding 1, supra) were 
therefore: 
General organizational expenses $35, 351.16 
. Travel expenses : 6, 451.99 
Trum/Hughes pro-rated salaries 13, 325.00 


. Other expenses, un-itemized but 
supported by presumably Gortece 
standard books of account=’ zs 808.24 
$67, 936.39 
/ , 
s $54,611.39 (Finding 11) - [$35,351.16 (Finding 4) plus $6, 451.99 
(Finding 5)] equals $12, 808. 24. 
[ 6320] 
[Tr. 6409] 
10. KTRM, Inc. has accepted the sum of $55, 000.00 and has 
withdrawn from these proceedings. 
CONCLUSIONS 
1. The fair and reasonable out-of-pocket expenses of KTRM, 


Inc. in this proceeding aggregated a sum not less than $55,000.00. 
2. The application of KTRM Inc. in this proceeding was a 
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bona fide application filed and pursued in the ordinary course of business. 

3. The sum of $55,000.00 paid to KTRM, Inc. by Beaumont in 
this proceeding was fair and reasonable compensation for properly re- 
imbursable expenses of KTRM, Inc. incurred in the presecution of its 
application. 

4. Nothing contained in the transaction hereinbefore considered 
contravenes the public interest or constitutes an abuse of the Commis- 
sion's processes. 

5. The grantito Beaumont Broadcasting Corporation, hitherto 
made, should be affirmed. 

ACCORDINGLY, IT IS ORDERED, This 2nd day of November, 1960, 
that the Commission's grant to Beaumont Broadcasting Corporation, 
hereinbefore made, of a construction permit for a new commercial 
television station to, operate on Channel 6 in Beaumont, Texas, IS 
AFFIRMED; and the application of The Enterprise Company for the use 
of the same facilities IS DENIED. 

| FEDERAL COMMUNICATIONS COMMISSION 


/s/ Ben F. Waple 
Acting Secretary 


Released: November 7, 1960 


— [6321] 
[ 6410] 
APPENDIX A 
RULING OF THE COMMISSION ON THE EXCEPTIONS 
TO THE INITIAL DECISION 


Exceptions of The Enterprise Company 
Exception No. Ruling 
1 DENIED. The record supports the finding made. 


2 ‘| DENIED. The size of the stockholdings of Trum 
_ and Hughes is immaterial insofar as the principle 
is concerned. 


Exception No. 


Exception No. 
1, 5 
2, 3 
4 
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Ruling 
DENIED. Finding 10 does not contain the holding 
excepted to. 
GRANTED. 


DENIED. Despite the granting of Exception 4, the 
record does not require the holding contended for. 


DENIED for the reasons discussed in|paragraph 14, 
"Analysis", etc. 
DENIED. 47 CFR 1.154 not complied with in that 
page citations are not given. 


DENIED. The conclusion is supported by the 
findings and the findings are supported by the record. 


DENIED. Immaterial because the inquiry is directed 
to reimbursable expenses, not operating expenses or 
expenses recognized by the Internal Revenue Service. 


DENIED for the reasons discussed in| paragraph 15, 
"Analysis", etc. 
DENIED. While not relying upon the Examiner's 


reasoning, the holding contended for by exceptor is 
not the policy of the Commission. 


GRANTED to the extent that Exceptor is correct in 
his contention that no such affirmative policy has 
ever been established. 


DENIED. The conclusion is warranted by the 
record as a whole and the findings based thereon. 
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EXCEPTIONS OF THE BROADCAST BUREAU 


Ruling 
DENIED as not necessary to the Decision herein. 
GRANTED. 


GRANTED. See ruling on Enterprise Exception 
14, supra. 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
June 11, 1959 
* * * * * 

The above-entitled matters came on for hearing pursuant to ad- 
journment, in Room 1230, New Post Office Building, Washington, D. C., 
before ANNIE NEAL HUNTTING, Hearing Examiner (The Presiding 
Officer) at 10 a. m. 

* * 
JACK NEIL 
was sworn and testified as follows: 
DIRECT EXAMINATION 
BY MR, SMITH: 

Q. Mr. Neil, will you state your name, sir, residence, and 
occupation, please? A. Jack Neil, Beaumont, Texas; employed by KTRM. 

Q. Are you an officer of KTRM? Are you an officer of KTRM? 

A. Yes, sir. Iam. 

Q. What office do you occupy? A. President of the Corporation. 

Q. Are you appearing here this morning, Mr. Neil, by virtue of 
a subpoena having been served upon you? A. Yes, Iam. 

Q. Mr. Neil, Exhibit 108, Enterprise Exhibit 108, in this record; 


is a true copy of an agreement entered into December 15, 1954, between 


Beaumont Broadcasting Corporation,W. P. Hobby, and KTRM, Inc. 


With that brief description of the agreement, are you familiar 
with the agreementiI have in mind? A. By number I'm not, sir, but 
I know there was an agreement among -- between KTRM, Inc. and 
Beaumont Broadcasting, and Governor Hobby. 

Q. Yes. 

Now, I want to direct your attention to paragraph -- I should 
probably say Article 2, of the agreement that I have just referred to; 
namely, the one dated December 15, 1954, and directi your attention to 
this much of paragraph or Article 2 of that agreement. 

"Beaumont shall forthwith pay over to KTRM the said sum of 
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$55,000 as reimbursement to KTRM of the sums expended by it 


in connection with the preparation and prosecution of its applica- 
tion for a television construction permit in Beaumont/as aforesaid." 
Now, Mr. Neil, has that particular requirement been complied with 
by Beaumont? A. Yes, it has. 
Q. And is it your testimony that KTRM, Inc. received a check 
for $55,000 as reimbursement to KTRM of the sums expended by it in 
connection with the preparation and prosecution of its application for a 
television construction permit? A. That's correct. 
* * * * * 
A. We had counsel representing us, sir. I didn't participate in 
the drafting of the agreement, no. 
Q. Who was your man? A. Arthur Schroeder of Miller and 
Schroeder. 
Q. At the meeting in Washington, at the time of the drafting of 
the agreement, did you have with you a statement of the itemized ex- 
penses that KTRM had incurred in connection with the prosecution of its 
application? A. Yes, I did. 
Q. Do you have that statement with you now? A. No, sir. I do not. 
Q. What happened to the statement, if you recall? A. I haven't 
the slightest idea, Mr. Smith. 
Q. Do you recall what the total was on the statement |that you did 
have with you at that time? A. Yes, sir. It was slightly in excess of 
$55,000.00. I mean, it wasn't $55,000. In round figures it was, per- 
haps. You know a few dollars more, hundred dollars more, something 
like that. 
Q. Now, Mr. Neil, have you had occasion to prepare or have 
prepared for you, an itemized statement of the KTRM expenses that 
were incurred by your corporation in connection with the prosecution 
of its television application? A. Yes, we have reconstructed it as best 
we could. 
Q. And how did you go about having it reconstructed? A. Off of 
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a financial statement that was prepared by our accountants together with -- 
as a result of a meeting with the men who were involved during this entire 
period of time regarding trips and expenses and things of that sort. 

Q. Do you have copies of such an itemization with you now? 
A. IthinkI do have. Yes, sir. I do have. 

Q. Do you have the original copy? A. Sir? No, sir. I don't have 
the original copy. This is a carbon copy of the original. I don't have 
the original. 

MR. SMITH: Off the record a moment. 

(Discussion off the record.) 

THE PRESIDING OFFICER: On the record. 

BY MR. SMITH: | 

Q. Mr. Neil, showing you what has been marked as Exhibit 200 
for identification, is that the statement that you have just testified to? 
A. Yes, sir, it appears to be. 

Q. Will you look at it so you can say definitely? A. It's the same 
as I have, yes, sir. 

Q. Did you prepare this statement yourself, Mr. Neil? A. Yes, sir. 

Q. And do you know it to be true and correct? A. I do. 

MR. SMITH: I offer Exhibit 200 in evidence. 

MR. KRAUSHAAR: No objection. 

THE PRESIDING OFFICER: Exhibit 200 admitted. 


| (Applicant's Exhibit 200, Witness Neil, 
marked for identification and received 
in evidence.) 


BY MR. SMITH: 
Q. Mr. Neil, | Exhibit 200, which has now been admitted into 
evidence -- I want to ask you this question. 
Is this itemization, now, a true and correct itemization to the best 
of your knowledge and belief of the nature and composition of KTRM 


expenses for which it was reimbursed by Beaumont? A. Yes, itis. 
MR. SMITH: I have no further questions. 
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MR. MARKS: Madam Examiner, the usual procedure would be for 
me to cross-examine at this time, but in view of the language of the Court, 
I would be glad to yield my position to Mr. Kraushaar and defer my 
cross-examination until he is completed. 

MR. KRAUSHAAR: I may state, Madam Examiner, of course this 
is an adversary proceedings between Enterprise Company and Beaumont 
Broadcasting Corporation; and I have no peculiar knowledge of any of the 
facts in the case. I don't object to going ahead and cross-examining at 
this time, but I think it is a matter of discretion with the Examiner. 

Normally, the procedure would be for the applicants to go first. 

THE PRESIDING OFFICER: The Examiner is not going to direct 

procedure different from what we usually follow unless there is 
some reason for it. However, if you desire to go first you|may do so if 
there is no objection. 

MR. KRAUSHAAR: I don't. I'll go first in order to move this along. 

THE PRESIDING OFFICER: Very well, if there is no objection, 
you may proceed. 

CROSS-EXAMINATION 
BY MR. KRAUSHAAR: 
Q. Mr. Neil, you testified a moment ago concerning the original 


breakdown of expenses at the time of the conference pe or meetings 
in December, 1954; that you don't know what became of that. 


Do you recollect in what form that statement was prepared? Was 
it on yellow paper, white paper, or was it typed or handwritten? 
A. I can't tell you whether it was on yellow paper or white paper. I can 
tell you that to the best of my knowledge -- best of my memory it was 
handwritten. When this thing was concluded, as far as I was concerned -- 
KTRM was concerned -- television was over, finished, through, and 
dead; and we buried it and that was that. 

Q. Did you prepare the original itemization? A. Yes, sir. 

Q. Personally? A. Yes. Well, personally, yes personally with 
the help -- excuse me -- of some of my associates. 
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Q. How was the original itemization -- how did you go about pre- 
paring the original itemization, to the best of your knowledge and recol- 
lection? A. Substantially the way we went about this? 

Q. AsI understand it, sir -- and correct me ifI am wrong. This 
time you had your auditor or accountant go over your books and try to 
reconstruct it. A. We had our auditor go over the forepart of these items 
here and he got those from the books which he has kept since we've been 
in business, and the latter part of it we got simply from the number of 
trips we made and where we made them to and the monies we spent. 

Q. By the latter part, you mean the items beginning with the 
item listed as, "Travel Expense" down to the end of the document? 

A. Yes, that's correct. 

Q. Including "Percentage of Salaries Allocated to TV Application 
Expenses"? A. Yes, sir. 

Q. Is that your own reconstruction? A. Yes, sir. 

Q. Did you go about -- how did you go about preparing the original 
list which you -- A. I'm sure you asked me a question that goes back to 

19-- What was it? 54? 

Q. 54. A. That, I can't answer you, definitely. 

I can only say that at that time we had in our possession more in- 
formation and more figures than we have at this time,' and -- because 
it was a current item. There were current items at that time which are 
no longer current. 

Q. So that Exhibit 200 then is just a reconstruction based at least 
in part, on your recollection? A. This here? 


Q. Yes. A.| Yes, this is a reconstruction in part from a recol- 


lection my own personal recollection, and the men who were involved in it. 

Q. And it is possible, sir, there may be some errors in this, or 
omissions? A. If there were, it would be infantestimal. 

Q. By this, of course, you mean Exhibit 200? A. I'm talking 
about the one I'm looking at. I don't know whether it's 200. 

Q. That's 200, sir. A. Yes, sir. 
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Q. Now, at the meeting in connection with the original list -- do 
you remember showing that list to anybody back in December, during 
the meetings in December of 1954? A. Oh, yes. Yes, I showed them 
to other people. 

400 Q. Who did you show them to? A. I showed -- like toC. B. 


Locke, Beaumont Broadcasting. Darryl Cannon, Beaumont Broadcasting. 


I showed them to Jack Harris, representing Governor Hobby. 

Q. You recollect whether any of those gentlemen asked any ques- 
tions concerning the items on the list? A. That's pretty hard to say, 
sir. I'm sure they must have asked some questions, but what they asked 
I couldn't tell you. At this time, I don't know. 

Q. Do you recall whether you asked for the list back after these 
conferences or whether they gave them back to you? A. Np, sir. 

Q. Is it that you don't recall? A. I just don't recall. No, sir. 

Q. Now, will you please examine Exhibit 200, your copy of the 
Exhibit 200, sir? A. Uh-huh. 

Q. Can you tell me what the item of licenses is? 

Pointing to my copy, it comes to $439.50. What does it represent? 
A. That's right. 

That represents licenses being paid to the Secretary of State to 
the State of Texas for the purpose of being licensed for this sale of stock. 

Q. Isee. Can you tell me what this miscellaneous expenses might 

401 include? Apparently that comes to $291.05 on my copy. A. No, 
sir. I'm afraid I can't tell you that. If I could, I'm sure it wouldn't be 
under miscellaneous. I just don't know. I don't recall. 

Q. I assume those two items were taken off your books -- your 
corporate books. A. Yes, they were. 

Q. Now, turning to the travel expenses for a moment, did you 
make -- Have you ever totalled up those expenses, Mr. Neil? A. Have 
I totalled them? 

Q. Yes. A. Yes, sir. I totalled this list here. 

Q. Isee'there is a grand total for all the items for the list. I'm 
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just talking about travel expenses. A. No, I don't know that I broke it 
down separately. At this time I don't know, sir. 

Q. Would you say it comes to around $6,600.? A. I don't know. 
I'd have to have an adding machine to tell you that. 

Q. I see. 

Now, would you please tell me who are Mr. Watson and Mr. Trum. 
Was their position at that time with KTRM? A. Mr. Watson was a 
stockholder, a member of the Board of Directors, and our local attorney 

in Beaumont. 

Q. And Mr. Trum? A. Mr. Trum was Vice President of the 
Corporation and a full-time employee of the Corporation and a member 
of the Board of Directors. 

MR. MARKS: And a stockholder? 

THE WITNESS: Yes, of course. Yes. He was a stockholder. 
That's correct. 

BY MR. KRAUSHAAR: 

Q. Mr. Ben F. Hughes was Secretary and Director. Is that right? 
A. What, sir? 

Q. Secretary and Director. A. Mr. Hughes was Secretary, 
Director, and stockholder and our Chief Engineer. 

Q. Who was Mr. McRae? A. Mr. McRae was a member of the 
Board of Directors, a stockholder, and our Commercial Manager. 

MR. KRAUSHAAR: I might call the Examiner's attention to the 
fact regarding these individuals. Apparently there are findings concern- 
ing them, beginning! with paragraph 18 on page 12 of the original, initial 
decision. 

THE PRESIDING OFFICER: Right. 

BY MR. KRAUSHAAR: 
Q. Now, could you explain, sir, what the four trips to Austin, 


Texas, were about?) What was the purpose for these trips? A. Yes, I 


can. 
In the first place, it was necessary for us to raise some money to 
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finance a television application, and Mr. Watson and I went to Austin -- 
made several trips there -- to talk with the Securities Commissioner, 
with the Secretary of State, in the process of getting information as to 
how we should go about administering our charter, changing our capital 
stock to make the sale of this stock in Texas permissable. 
Q. How do you know there were four trips? Could there have been 
more than four? A. I don't know. I can't tell you. 
Q. Is this an educated guess? A. Proof of the matter is, there 
is probably more than four trips. 
Q. Then it is an educated guess, I mean the number of trips listed 
on Exhibit 200 are only an estimate -- could have been more or less. 
A. That perhaps is an estimate, give or take a trip. 
Q. What were the ten trips you have listed here to Houston, about? 
A. Oh, well -- that -- 
Q. I'm not asking you tell me in detail, because I realize there 
have been -- in reference to my question. I don't expect you to remember 
this in every detail. I realize there has been a passage of some six or 
seven years or more since some of these things occurred. |I would like 
to know generally what this item is here, "10 trips to Houston." 
What was it for? A. They were for the purpose of negotiating and 
completing this letter of credit which we ultimately secured from Governor 
Hobby. It was -- represents trips to talk to Mr. Milton Underwood of 
Underwood-Neuhaus Company, talk to Jack Harris, to Jack| Binion, talk 
to Mr. George Butler of the same firm, to talk and had lunch two or 
three times with Governor and Mrs.Hobby. That's what it represents. 
Q. If that's so, sir, isn't it true then a number of those trips had 
to do with the negotiation which led to the dismissal of the KTRM applica- 
tion and not to the prosecution of the application? A. Not a single one. 
Not a single one of them, sir. Nota single one, in fact, sir. Nota 
single one of them. 
Q. Not a single one of the items listed here had a thing to do with 
the negotiation which ensued later? A. No, sir, it did not, 


Q. All right. 

What were the trips of Hughes to New York about? 

I think the best way to handle this, Mr. Neil, in order to save time 
is for you to go down the list here and tell me what each and every one of 
these trips was about. A. I'll be glad to. 

Mr. Hughes' trip to New York involved him going to a school in 
Camden, New Jersey; a school for television engineers. He is our Chief 
Engineer and was then, still is, andI think Mr. Hughes said that school 
lasted about ten days. Then he subsequently went to New York and visited 
television stations there and television manufacturers to familiarize him- 
self with television. 

The trip to San Angelo was a trip that Mr. Hughes took to assist 
or help or work in the process of the installation of a small television 
station there with the hope that he would learn something about it and for 
which he got no compensation, nor did we. 

His trip to Lubbock, Texas, was for the purpose of the inspection 


of a new television station there KDUB, and just to look the station over 


and try to get as much information as he could about installation of tele- 
vision. 

His trip to Tulsa, Oklahoma -- I hope I can say this right, now, 
because I'm not an engineer and I talked to the men about this -- Because 
of the location of our A.M. transmitter that trip to Tulsa was to check 
up and inspect the interference of A.M. to T.V. cameras and to check 
the practicability of a T.V. antenna on top of a broadcast tower and the 
placement of a television studio. 

The trips to Washington, Neil, were trips to talk with and advise -- 
perhaps I should say, "be advised" -- by our attorney, Mr. Schroeder 
of Miller and Schroeder. 

The trips:of Neil, and Trum, and Hughes, and of McRae to Wash- 
ington was for the purpose of a hearing h was held here -- I think in 
November and December of 1942. 

MR. MARKS: '52. 


THE WITNESS: Sir? 

MR. MARKS: '52. 

THE WITNESS: Right, thank you. '52. 
The trip of Trum and Watson to Washington, because you see, Trum 


was charged with the really detailed part of this television application. 
Watson, our attorney, was here to discuss with Art Schroeder this tele- 
vision matter and the trip to Chicago of Neil and Trum came prior to the 
trips to Houston because we went up there, I think, to an NAB meeting 
for the purpose of trying to raise the money to build this television sta- 
tion because we understood there was a man there who would put it up. 

I don't remember his name, but he didn't. So that's it. 

Q. [By Mr. Kraushaar] In constructing this list of travelling ex- 
penses, did you go to Mr. Watson, Mr. Trum, Mr. Hughes, and Mr. 
McRae; and ask them to try to reconstruct the number of days and the 
different trips they were on at that time? A. It wasn't necessary for 
me to do that, sir. 

Q. You knew that yourself? A. Yes, sir. I sure did. 

Q. Now, did the corporation actually pay out this money to these 

individuals? A. Actually pay it out? 

Q. Yes. A. Yes indeed. 

Q. Well then, -- well then, I don't quite understand this. If the 
corporation, KTRM, actually paid these individuals each of these travel -- 
each of these items of travel expenses, wouldn't the exact figures show 
up in the books? A. We had a -- we had a Set of books that was kept on 
television and a set of books that we've always kept on A.M. 

Now, part -- some of the expenses not included here, some of 
these expenses up here; showed in -- 

MR. KRAUSHAAR: Mr. Neil, I wish that, so that the record will 
be clear, when you say "up here" or "down there" please identify a little 
bit more carefully. 

THE WITNESS: All right, sir. I'm talking about this exhibit that 
you're talking about whatever the number. 
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MR. KRAUSBAAR: Yes, sir. 200. 

THE WITNESS: Yes. This. Yes. 

They undoubtedly showed up in cancelled checks and things of that 
sort, but we haven't got them. 

MR. KRAUSHAAR: I see. So tha’ 

THE WITNESS: The money could come from no wisee else. 

BY MR. KRAUSHAAR: 

Q. In other words, it's your testimony each and every one of these 
items -- correct me if I'm wrong -- represents an actual out-of-pocket 

expense by the corporation to the individuals concerned; for re- 
imbursement for their travel expenses? A. Either to the individual 
concerned, or the transportation that took them. Yes, sir. That's 
correct. 

Q. Well, now, on the second page of your statement, sir, 
Exhibit 200, you have got an item listed here, "Percentage of Salaries 
Allocated to TV Application Expenses". A. Uh-huh. 

Q. Joe Trum, and you've got $9,100 for him and Ben Hughes 
$4,225. A. Yes, sir. 

Q. Now, will you please tell us how you arrived at those figures? 
How did you arrive at the percentage? A. That's somehwat -- somewhat 


of an arbitrary minimum figure. I simply took the amount of money that 


was being paid to Mr. Trum and since we -- the Board of Directors -- 
had charged him with the responsibility of handling all the details on 
this television matter, on the sale of the stock and all that sort of busi- 
ness; I arbitrarily charged 50 per cent. I probably should have charged 
75 or 100, but I didn't. 

Ben Hughes was, and is, our Chief Engineer; and as such of 
necessity had to know a good deal about this thing in the event we got it; 
and spent a lot of time on it. So I arbitrarily charge 25 per cent of his 
salary. 

Q. Now, Joe Trum, at the present time, was Vice President and 
Treasurer and a member of the Board of Directors. Is that correct? 


A. Yes, sir. 
Q. Did Joe Trum at that time have a salary? A. Well, certainly. 
Q. And what was his total salary? A. Well, I can only -- well. 

It was twice $9, 100 in the two and a half years. 


Q. Ben Hughes' total salaries during the same period|came to 
about? A. That represents 25 per cent. 
Q. $16,000 in round figures, is that right? A. I guess that's 
right. I can tell you this. Ben hada salary of $130. a week. Multiply 
$130 by 130 and take 25 per cent of it and that's where I got the $4, 225. 
Q. Well, you took 130 weeks? A. Sir? 
$130 times 130. Is that it? A. Two anda half years. 
You said a salary -- A. Oh, yes. 130 weeks. 
You say his salary was $130.? A. $130. a week. 
$130. a week times 130 weeks? A. Yes, sir. 
Q. You have 130 weeks here. Should it be 30 weeks? 
A. Shouldn't be 30 weeks, should be two and a half years. Two and 
a half years. 
Q. Two and half years is 130 weeks. Then 130 weeks is correct. 
A. I guess that's right. 
Q. Well, in other words, his total salary during that time, 
according to my figures is $19,900. in round figures. That sound 
right to you? A. I haven't multiplied it, but I guess that's correct. 
I know I charged $4, 225. so $4, 225. is 25 per cent of what his salary 
is for 130 weeks. 
* * * * * 
Q. Mr. Neil, during the recess I found that I made an error in 
arithmetic. Apparently Mr. Trum -- Mr. Hughes' total salary came 
to $16, 900. during that period, but would you agree with that? A. I 
believe I calculated that. Yes, sir, I think that's correct. 
Q. The important thing is this, Mr. Neil. 
Do I understand you correctly then to state this allocation, this 
percentage allocation for salaries for television as demonstrated by 
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this exhibit, your own rough estimate based on the amount of time these 
people spent? A. It certainly depends on what you call a rough estimate. 

Q. In connection with the amount of time these individuals spent 
in prosecuting your television application. A. Well, I suppose if I had 
to say one answer, I'd say, "yes". It might have been 24, it might have 
been 26; but I think it's extremely conservative, sir. 

Q. You say it was extremely conservative? What did you base it 
on? A. Gosh, I based it on the amount of time. 

The record will reveal, I think, that Joe Trum was directed by 
the Board of Directors to spend his whole time in the handling of this 
television application -- in the processing of it -- and you know the 
multiplicity of details in connection with it. But I only charged 50 per 
cent of his salary to it. 

Q. Well, do the corporation's books reflect any allocation for 
salary for the prosecution of the television application? A. No, sir. 
They do not. 

Q. Are you certain, sir, that the allocation of salaries was in- 
cluded in the original list that was -- that has been lost, the list that 
was completed? A. I am positive. 

Q. Your answer is, you are positive? A. Yes, sir. 

Q. Now, with respect to what the books show as to actual ex- 
penses -- paid out by the corporation for television -- it is possible 
that this reconstruction here doesn't reflect all of the expenses that 
the corporation had to pay out? A. I think it's very probable, sir. 
Truth of the matter is, to be specific, I could tell you three more I 
ran onto afterward totalling in excess of $600. 

Q. Could you tell us -- A. Will -- Will Campbell, Court Re- 
porter, Beaumont. Took depositions down there. 


Q. Do you recall it? A. Well, that was their deposition, sir. 
Think that's what you would call it. 

$191.50, Margaret Dimmerling; $26. Electro-Reporter, I think 
that's the company here in Washington, $438.73; which is not included 


in this list. 
Q. Well, then. Would you mind telling me, sir, what the item, 
"Clerical Salaries" included in this list? That is, Exhibit 200. A. Yes. 
Be happy to. 
The clerical salaries represented salaries paid to a young woman 
who was serving as secretary to Mr. Trum during the process of this 
sale of television stock. 
Q. Well, how come you didn't include these three additional 
items in this list which is Exhibit 200? A. To go back seven or eight 
years to reconstruct something is a little difficult. We don't have ware- 
houses we can put all this stuff in and after a reasonable period we 
destroy it. The Commission requires us to keep information for two 
years on our log. 
Q. Did it just occur to you, sitting here now answering my ques- 
tions at this time, that there were these three additional items? A. I 
had a pencil in my hand, and I just wrote them down. 
Q. In other words, you thought about this after you prepared the 
list? A. Yes, I ran into them after I prepared the list. 
Q. Isee. Do you suppose there might be other similar items 
like that? A. I suspect there are, but I certainly couldn't pinpoint 
them because I couldn't prove them. 
Q. MayI -- may I see your copy of the list, sir? A, Sure. 
Q. You mean the last three items? A. No. 
Q. Well, you notice that your copy of Exhibit 200, Mr. Neil, has 
a lot of pencilled notes on it? Are these notes that you made between 


the time you prepared this and today, in order to prepare for your 
testimony in this case? A. Yes, sir. I talked with Mr. Hughes by 
phone and asked him about his trip to Lubbock and his trip to Tulsa 
and that sort of thing. 

Q. I see. 

MR. KRAUSHAAR: No further questions. 
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CROSS-EXAMINATION 
BY MR. MARKS: 
Q. Mr. Neil, just so the record at this point will represent what 
happened, will you tell me whether this is a correct summary? 


When you decided to apply for television permits, you needed 


financing? A. Yes, sir. 

Q. And you decided to sell stock to the public. Is that correct? 
A. Yes, sir. 

Q. And you applied to the Securities and Exchange Commission 
or Securities Board of Taxation -- A. The Securities Commission of 
Taxation -- 

Q. The Securities Commission of Taxation for permission to sell 
stock owned by it. A. Yes, sir. 

Q. And is it correct that under the laws of Texas it is necessary 
after receiving a permit to sell stock, that you must file periodically 
reports indicating the nature and the extent of your activity and menial 
reports as well? Is that correct? A. Mr. Marks, I couldn't tell you 
for sure, sir, but it sounds reasonable. 

Q. Do you know whether your corporation did file reports with 
the Securities Commission of Texas showing the nature of your stock 
sales and your expenses? A. Well, the only answer I can give you to 
that is we must have, because they never complained about it. 

Q. Don't you of your own knowledge now know you did file such 
reports, Mr. Neil? A. I'm sure we did, sir. AsI said, it's beena 
long time ago, Mr. Marks. I can't tell you. 

Q. Didn't you write also to the Board? Signed affidavits? A. Oh, 
yes. Yes. 

Q. You do not recall that? A. We wrote letters to them, because 
you see we had to submit any advertising we ran in the newspaper or 
any spots we ran on the air. They had to be approved by the Securities 
Commission before we could use them. 

Q. Didn't you file periodic reports on behalf of KTRM, Inc.? 


I'm sure we did. 
. All right. Now, when you prepared Exhibit 200, who assisted 
you? A. This one right here? 
Q. Yes. A. Roy Shotts. S-H-O-T-T-S. 
Q. Will you identify him? A. Sir? 
Q. Will you identify him? A. Yes, sir. He is the Secretary of 
the company, Comptroller, and member of the Board of Directors. 
Q. Did anybody else assist you in the preparing of this Exhibit 
200? A. Yes, sir. 
Q. Who? A. Frank Bean. B-E-A-N. 
Q. And who is he? A. He is employed by W. H. Hughes and 
Norfeldt, the accounting firm in Beaumont. 
Q. Is he the accountant for KTRM? A. Yes, sir. 
Q. Is there anybody else that helped you? A. No, sir. 


* * * * * 


Q. Now, in preparing Exhibit 200, with reference to the items 


on page 1; starting with "office furniture and fixtures" and down to, 
but not including "Travel Expenses", you have listed figures) with exact 


numbers down to the center figure. A. Yes, sir. 
Q. Will you tell us whether or not these figures that I have just 
referred to are not an exact copy of material filed with the Securities 
Commission of Texas? A. I couldn't answer that. I don't know, sir. 
Q. Well, did you get these figures yourself? A. No,|sir. Mr. 
Bean got them. 
Q. Then you don't have any personal knowledge of these figures, 
as you testified in response to Mr. Smith's question? A. Well, Mr. 
Bean is with W. H. Hughes and Norfeldt, a reputable accounting firm, 
and he gave me this information and figures, and I assumed them 
to be correct, sir. 
Q. They didn't come from your books, did they? A. {I'm sure 
they did. Nobody else could get them. 
Q. I'm asking you if you know. Did they come from your books? 
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A. Yes, they did. I'm sure they did. I didn't see him pick them out of 


the books. I'm sure they did. 
Q. You said earlier, you didn't have warehouses to keep these 


records and I was wondering who had these particular books going back 
to 1952, 51. A. Mr. Marks, I couldn't answer that for you, sir. I'm 
not one hundred per' cent sure about that. Now I do know this. 

Here, I have a statement -- 

Q. Well, I just -- A. Sir? 

Q. My question at the moment is, Mr. Neil, whether you have the 
books which support the items that we were referring to. A. I can't 
answer that. Frank Bean could tell you that, sir, but I can't. He is 
the man who handles our accounting. I don't know. 

Q. You don't know anything about it? A. Wouldn't say I don't 
know anything about'it. I simply say I don't keep the books. We turn 
them over to Frank Bean. He makes up our statement and I don't look 

over it to be sure what he does. 

Q. In reference to the three expenses that precede that on 200, 
namely, "Engineering Expenses, Legal Expenses, and Brokerage Fee". 
Will you tell us whether those amounts came from your books or any 
other source? A. The engineering fees -- now this, I know about. 

The engineering fees came from George Gautney, Gautney and Ray. 

Q. You mean Mr. Gautney gave you a letter on the amount? 
A. Yes, sir. He did. 

Q. That is an exact amount? A. That is the exact figure he 
gave me. 

The legal expenses, I asked Art Schroeder, because Art Schroeder 
had represented KTRM since we applied -- got our first grant 250 watts 
daytime. 

Q. How about the brokerage fee? A. I asked Art Schroeder to 
advise me what part of the account we owed him and was chargeable to 
T.V. and what was chargeable to A.M., andI have a telegram from Art 
Schroeder which said $18, 160. 
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I'm sorry, it didn't say $18,160, it said $16 something|plus over 
$1,500. of out-of-pocket expense. 
Q. How about the brokerage fee? Underwood-Neuhaus. A. That 
was a brokerage fee charged to us by Underwood-Neuhaus and Company 
for negotiating this letter of credit with Governor Hobby. 
420 Q. Now, the next group of expenses to which we had referred to 
total $10, 368.14. Is that correct? 
They represent expenses incurred, do they not, with reference to 
the sale of stock to the public? A. Well, I'll have to see. Wait a minute 
now. I want to check. 
MR. KRAUSHAAR: The question isn't too clear to me, What do 
you mean, "the next items"? 
MR. MARKS: Beginning with office furniture and fixtures down to 
but not including travel expense. There is a group of figures which total 
$10, 368.14. 
THE WITNESS: Except one item. 
MR. MARKS: What is that? 
THE WITNESS: $20.00. Engineer's school registration fee. 
BY MR. MARKS: 
Q. Allright. Other than that, they refer to sale of stock to the 
public? A. Yes, sir. 
Q. Now, when was the travel expense, listed at the bottom of 


Exhibit 200 on page one and continuing on page two, concurred? A. Huh? 


Do you want -- 
Q. Approximately what year. A. Between 1951 and 1953, I should 
say. 
Q. And that would be charged to your television operations, would 
it not? A. Yes, sir. 
Q. It had nothing else? -- It had no other purpose except for the 
television? A. Not whatever, sir. 
Q. Didn't you have a fund amounting to 15 per cent of the stock 
sold to the public, reserved for expenses? A. Yes, sir. 
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Q. And expenses that were charged -- expenses that were incurred 


for television were charged to that fund. Were they not? A. Yes, except 
the fund was a little short. 

Q. But they were charged to the fund? A. Yes, indeed, sir. 

Q. Travel would be some of the expense that was charged to that 
fund? A. Yes, sir. 

Q. So that these expenses you have here for trips that you have 
described, beginning at the middle of page one and continuing to page two 
of Exhibit 200 were for television and would be charged to the 15 per cent 
fund that you referred to? A. Well, Mr. Marks, may I answer it this 
way? 

We spent the $13, 282. as far as it went and so it came out of that 
for the prosecution of the television application. Yes, ‘sir. 

Q. Any expenses then that were charged, would be a charge against 
that fund? They were to be paid out of the 15 per cent? A. Yes, the 
fund was exhausted. 

*x * * * * 

Q. Mr. Neil, I have obtained a photostatic copy of the material 
filed by KTRM, Inc. with the Securities Exchange Commission of Texas, 
and I am now going to ask you to examine a schedule showing the cash 
disbursements made from September 1, 1951 to June 30, 1952 and ask 
if this -- that, that items shown under cash disbursements do not amount 
to and include the same items as I have referred to previously from 
Exhibit 200 totalling $10, 368.14. 

Are these the same with the exception of one item $118.70 which 
appears on the Texas record but which does not appear on the Exhibit 
200? A. Yes, sir. That's correct. 

Q. All right. 

THE PRESIDING OFFICER: Just to make clear what you are 
talking about, are you speaking about every item eens with office 
furniture and fixtures? 


MR. MARKS: | Down to travel. Through withholding and O.A.B. 
taxes remitted. 
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THE PRESIDING OFFICER: Do you mean every one of these items 
is on the material filed with the Exchange? 

MR. MARKS: That's right. 

THE PRESIDING OFFICER: And plus an additional item? 

MR. MARKS: Of $118.70 which appears on the Texas |record. 

THE PRESIDING OFFICER: Is that correct, Mr. Neil? 

THE WITNESS: Yes, it's not on the exhibit, but that's what we 
filed, 

MR. SMITH: Pardon me, but I don't find the $162.70 that appears 
on Exhibit 200, on the Texas -- on the other record. 

MR. MARKS: Can we save a moment, so far as the record goes? 

THE PRESIDING OFFICER: Off the record. 

(Discussion off the record.) 

THE PRESIDING OFFICER: On the record. 

While we were off the record, an explanation of two items which 
add up to a third item, was given by counsel. Will you have|the witness 
give that explanation for the record? 

BY MR. MARKS: 

Q. Mr. Neil, does there not appear on the Texas schedule, an 
item of "Clerical Expenses" amounting to $44, and "Office Expenses" 
$118.70, which would total $162.70 shown on Exhibit 200 as |"Office 
Expense $162.70"? A. That's correct, sir. 

MR. MARKS: That satisfy your question, Mr. Smith? 

MR, SMITH: Yes, sir. 

BY MR. MARKS: 

Q. Now, Mr. Neil, you said that the travel that was listed on 
Exhibit 200 had been incurred between 1951 and 1953. Is there a travel 
expense on the Texas exhibit? 


Go ahead. Is there a travel expense on the Texas exhibit? 


A. No, there is not, because it wasn't required. 
Q. Is there not shown here, travel expenses, $239.72? A. Yes, 
that was going to Austin, I suppose. In connection with this stock sale. 


434 


74 


This has to do with the sale of stock. 

MR. SMITH: Will you identify the two "this"? 

THE WITNESS: Oh, yes. In other words, as I understand it, -- 
Now, I'm not trying to dodge any responsibility, but I didn't make this 
up. But I'm sure it is correct. 

BY MR. MARKS: 

Q. You didn't make up what? A. This business. This statement 
of cash receipts and disbursements filed with the Securities Commission. 

Q. Who did make it up? A. Frank Bean. 

Q. The accountant? A. Yes. 

Q. Would you say it is true and correct and that you certified to 
it? A. I sure would. 

* * * * * 

Q. So then, with the possible exception with Mr. Hughes' trip 
to Camden; and the possibility that he may have made another trip or 
so afterward; most of this travel was incurred before the record was 
closed? A. Well, with the exception of Mr. Hughes' trips to Tulsa 
and Camden and New York, and Lubbock, and San Angelo. 

I believe that'-- I believe that's correct, sir, as best as my 
memory serves me. 

* * * * * 

Q. Well, in preparing the matter of travelling expenses, did you 
attempt to find your corporation books or cancelled checks to show the 
amounts involved? |A. No, sir. I didnot. I simply called the airlines 
and I asked them the round-trip fare to Washington $194.37 and to 
New York, and Chicago, and to Tulsa; and I used that figure in arriving 
at the cost of the trip. 

Then when I went to Austin and Houston -- went by car, and used 


.08 a mile as the figure and on the other used $20. a day as the expenses. 
Q. That is clear from the Exhibit. 
Now, did youlask your accountant, whom you said helped you 
prepare Exhibit 200, to refer to the books to substantiate the items of 
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expenses shown for travel? A. Yes, I did. 
Q. And, didhe? A. No, sir, he could not find them. 
Q. He could not find the books? A. No, sir. 
Q. Now, when these expenses were incurred, were they deducted 
from your income tax records.as an expense of the company?) A. I 
could not answer that, sir. You'd have to ask Mr. Bean. I haven't 
the slightest idea. 
Q. Who would be able to answer that? A. Mr. Bean. Frank 
Bean of W. H. Hughes and Norfeldt. 
Q. Would you tell'us, sir, whether the income tax records have 
been investigated with respect to the expenses incurred on Exhibit 200? 
By the Bureau of Internal Revenue? A. I think they questioned one 
item. Frankly, I'm not sure what it was. 
Q. When was that examination made? A. Oh, I'm not sure 
about that either. About a couple of years ago, I think. Year ago. 
Q. When you received the $55,000 reimbursement of expenses, 
so-called; will you tell us how you treated that for income tax purposes? 
A. I sure wouldn't even take a wild swing at that one. [ wouldn't 
know. You'd have to ask Mr. Bean. 
@. As a matter of fact, wasn't the subject a matter of investiga- 
tion by the Internal Revenue, whether it was reimbrusement of operat- 
ing expenses or capital gain? A. You'd have to ask Mr. Bean about 
that, sir. 
Q. You don't know that, sir? A. No, sir. 
Q. Has Mr. Bean been your accountant during the entire period 
from 1951 to date? A. Except for the time he was in service. 
Q. Well, was he in service in 1951? A. I can't tell you that. 
I know he was away. 
W. H. Hughes and Norfeldt has been our accounting firm since 


we've been in business, but Bean was assigned to do -- to make up our, 


you know, our operating statement every month. But there was a period 


when Frank was in the Army. Someone named LeBlanc did it. 
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Q. Itis fair to state then, as you said earlier; your accounting 
firm W. H, Hughes and Norfeldt then would have detailed information 
on the questions you've been unable to answer for me? A. I'm sure 
they would, sir. Certainly, I wouldn't. 

* * * * * 

Q. You have already testified that certain expenses on Exhibit 
200, amounting to $10, 368.14 were charged to the so-called 15 per cent 
fund -- 

THE PRESIDING OFFICER: As I understand it, I think that is a 
mistake because I think he said something about this $20. 

BY MR. MARKS: 

Q. -- with the exception of $20. 

Were they charged -- You've already testified that those expenses 
shown on Exhibit 200 amounting to $10, 368.14 with the exception of $20. 
were charged to the fund we've been describing. 

Is that correct? A. Mr. Marks, the only answer I can give you 
is, those figures were made up by Mr. Bean in this Exhibit 200 and it 
says, ‘Expenses Incurred in Connection with Application for TV Permit", 
and I don't know. 

He made them up. I can't tell you, sir. I'm not an accountant. 

Q. Well, I'll ask you this question. 

Were any expenses on Exhibit 200 charged to the Television Fund 
derived from the sale of stock to the public? A. I couldn't answer that. 
I don't know. Mr. Bean could tell you that. I don't know. 


* * * * * 


July 13, 1959 


* * 


FRANK BEAN 


a witness appearing for and on behalf of TheEnterprise Company, 


Beaumont, Texas, having first been duly sworn, was examined and 
testified as follows: 
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DIRECT EXAMINATION 
BY MR. MARKS: 


Will you please state your name? A. Frank Bean. 


Where do you reside? A. Beaumont, Texas. 


. And where do you practice accounting? A. With the firm of 


. H. Hughes and Norfeldt. 
Is that in Beaumont? A. Yes. 


Q 
Q 
Q. What is your business profession? A. Accountant. 
Q 
D 
Q 


Q. And Mr. Bean, you are appearing here under subpoena issued 


by the Examiner in this proceeding? A. Yes. 
Q. Your counsel appearing stated that you had been the accountant 
and are now the accountant for station KTRM, Beaumont, Texas, is that 
true? A. Yes. 
Q. Will you tell us over what period of time you have served in 
that capacity? A. January of 1950, and, of course, that was interrupted 


in November of 1950 for a recall to active duty. 


Then I resumed again after my separation from service which was 


January, 1952, although the separation from service was September 6, 1951. 


Q. And are you now the accountant? A. Yes. 


Q. And had you served continuously since your return that you just 


described? A. Yes. 


Q. Now, Mr. Bean, you have previously seen, I believe, Exhibit 
No. 200, offered in evidence by Mr. Jack Neil, the president of KTRM. 


A. Yes. 


Q. And did you assist in the preparation of Exhibit 200? A. Yes. 


Q. Please tell us what you did. A. I furnished Mr. 
those items which I could point out, the first portion of the 
Q. Referring to that exhibit now, will you tell us wh 


furnished by you to Mr. Neil? A. Between these two lines. 


Neil with 
Exhibit No. 200. 


ich items were 


Q. You are pointing to engineering expense -- George Gautney? 


A. No, sir. 


Q. Office furniture and fixtures -- $394.35 and down to and 
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including withholding and OAB taxes remitted, $404.63? A. Yes. 

Q. From what source did you derive the information which these 
figures indicate? A. From the financial statement. 

Q. And you'have the books and records with you which would 
indicate that? A. | All books and records available to me. 

Q. Now, do you know whether or not the same figures which you 
have just referred to were previous filed in connection with the report 
submitted to the Texas Securities and Exchange Commission? A. I do 

not. 

Q. Did you make an effort to determine whether that had been 
done? A. No, sir. 

Q. Now, there are three items preceding the group that you have 
just identified, namely engineering expense, George Gautney, $1823, 02; 
legal expenses, Miller & Schraeder, $18,160; brokerage fee, under 
Underwood-Neuhaus, $5,000. 


Will you tell us whether these items are reflected on the books of 


the company? A. Not as such. 

Q. How are they shown if at all? A. We have to keep in mind 
that we are on the accrual basis. 

The figure of $5,000 is reflected on the books. 

I have a telegram in my information there from George Gautney 
reflecting the amount of engineering fee. 

The figure of $18, 150 was not furnished by me and I would have 
to refer to my papers to see exactly what that balance was. 

Q. Now you Say these are not reflected on the books, as such. 
You have just explained that. Were these items paid? 

* * * * * 

THE WITNESS: To the best of my knowledge, they were paid 
with the exception! of the Underwood- Neuhaus, on whigh there was a 
balance still remaining. 


MR. MARKS: Of how much? 
Ld * * 


THE WITNESS: $4500. 

MR. MARKS: Is liability denied? 
* * * * 

THE WITNESS: No, sir, not so far as I know. 
BY MR. MARKS: 

Q. Now, what evidence is there in the books that these items have, 


in fact been paid? 
* * * * * 
A. My records that are available to me show no cash payments to 
any of these people because those records I do not have. 
Q. You have no records indicating payment then? 


* * * * * 


A. No, sir. 
* * * * * 

Q. Now, in Exhibit 200 there are also listed various expenses 
for travel about which Mr. Neil testified. 

Will you state whether the books and records show any evidence 
that these items, on these items? A. No. 

Q. They do not show any? A. No. 

Q. Will you tell us whether a separate set of books was kept 
for television as compared to the operations of the standard broadcast 
station? A. A separate check register, as we call it was kept. 

Q. Do you have that with you? A. No, sir. 

Q. Where is it? A. I couldn't tell you. 

Q. Did you attempt to locate it before you came here? A. Yes. 

Q. How did you go about that? A. By going through the records, 
the storeroom of radio station KTRM. 

Q. And you are unable to locate it? A. Yes. 

Q. Do you have anything in the records which you have produced 
which would show an allocation of expenses for television as compared 
to the operation of the radio station? A. Yes. 

Q. Will you please refer to those records and show me what they 
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consist of? A. Which particular year? 
Q. Let's just take the year 1952. A. These are our own personal 
records which we consider our property and which is kept in our files. 


Here is a list of accounts payable, March 31, 1952. | 
* * * * * 


Q. Mr. Bean, can you tell us whether the item you have just read 


represents actual television expense? A. No. 

Q. Wasn't it true that KTRM, Inc., was selling stock at this 
time? A. Yes. 

Q. And if somebody had subscribed for stock and not yet paid for 
it, would it be receivable? A. No. 

Q. It would not? 

PRESIDING EXAMINER: Is this shown as a receivable? I don't 
quite get what the item is supposed to be. 

MR. MARKS: Miss Madam Examiner, the witness is referring 
to a balance sheet of February 29, 1953, and under heading of assets 
are the following. Read the item that you refer to. 

THE WITNESS: Accounts receivable, T. V. account, $460. 

PRESIDING EXAMINER: So that is something that came in rather 
than something that was taken out? 

MR. MARKS: The witness said he is unable, -- 

PRESIDING EXAMINER: Now just a minute. The witness can 

answer the question. 

THE WITNESS: Ma'am, the accounts receivable, KTRM tele- 
vision merely means that KTRM, AM has expended money or incurred 
on the accrual basis, an expense for the television operation. 

PRESIDING EXAMINER: Well, is this such an item? 

THE WITNESS: Yes, Ma'am, accounts receivable, KTRM T.V. 
is an expense incurred by AM which we were charging to the T.V. account. 

PRESIDING EXAMINER: Well then, I don't understand what you 
mean when you say you can't say whether it is a T.V. expense or not. 

THE WITNESS: Because I do not have the original records of 
original entry. 
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MR. KRAUSHAAR: Can I ask a question here? 
PRESIDING EXAMINER: If counsel does not mind, Ij think you can. 
MR. KRAUSHAAR: I thought the witness mentioned at the outset 
a figure of $15, 293.92. 
I don't know what that one was. He then mentioned $460. 
MR. MARKS: Where was that figure of $15, 293. that you are re- 
ferring to? 
Well, there are two items, one is $460. and is a current item 


and later on, the other item that you refer to. 
MR. KRAUSHAAR: Suppose we have the witness’ explanation of 
the $15, 293.92. Is that also, as you put it, an expense item that the 
records that you are looking at now reflect as an obligation incurred 
by the radio station on behalf of the television? 
THE WITNESS: Yes. 
MR. KRAUSHAAR: In other words, it is $460. and also $15, 293.92? 


THE WITNESS: It is $15, 239.92, yes. 
BY MR. MARKS: 

Q. They are all listed under the balance sheet of February 28, 
1953, is that right? A. Yes. 

Q. Under assets? A. Correct. 

MR. KRAUSHAAR: May I ask another question of counsel? 

Is this balance sheet that you are reading from a balance sheet of KTRM, 
Inc., AM or KTRM T.V.? 

THE WITNESS: A combination. 

MR. KRAUSHAAR: A consolidated balance sheet? 

THE WITNESS: Yes. 

MR. KRAUSHAAR: You mean by consolidated it is intended to 
encompass the AM operation and the prosecution of the television ap- 
plication, both in one balance sheet? 

THE WITNESS: Yes. 


* * 


BY MR. MARKS: 

Q. Is there! presently a controversy with the Bureau of Internal 
Revenue on this item? A. The item of expenses? 

Q. In connection with the television application. A. Yes. 

Q. Will you tell us about that? A. I am not qualified to go into 
detail because not the entire proceeding was handled by me. 

Q. To the extent of your knowledge will you tell us what that 
controversy relates to? 

* * * * * 

THE WITNESS: The controversy is whether or not the reimburse- 

ment was correctly handled as being reimbursement of expenses or not. 
BY MR. MARKS: 

Q. Do I understand then that the controversy relates to the fact 
that the amount received in this $55,000 was in excess of the expenses 
actually incurred? A. ThatI cannot answer, sir. 

Q. Well, don't you know that is one of the points involved, the 
expenses are in excess, the expenses are not as much as the reimburse- 
ment? A. Yes. 

Q. That is involved? A. Yes. 

Q. What is the difference claimed between the actual expenses 
shown on the books and the $55,000? A. Are you speaking of my 
statement or the books? 

Q. The books. A. I do not have the books. 

Q. Well, based upon your knowledge, sir? A. Some $13,000. 


* * * * * 


Q. Mr. Bean, I want you to refer to your statement of November 
30, 1954, and will you tell me what the item was and the amount that 


would reflect any expenses for television, in line with the discussions 
you had previously of an account receivable? A. Shown on this state- 
ment is account receivable, KTRM television in the amount of $28, 421.15. 
MR. BARON: Now just a moment, please. I want the witness 
to finish his answer. 
THE WITNESS: They, of course, were still on the accrual basis. 
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The accounts payable in the amount of $24, 814.34 also consists 
of unpaid items. 

MR. SMITH: What was that last figure? 

THE WITNESS: $24, 814.34. 

BY MR. MARKS: 

Q. That is an unpaid item? A. Yes. 

Q. But the account receivable was $28,421.15. A. Yes. 

Q. And referring to your December statement, do you have any- 
thing under assets which would show an account receivable such as the 
$28, 000 figure that you have just read? A. No. 

Q. Now why? What happened between November 30 and December 
30 to wipe out that item? A. The $55,000 received was taken into the 
operations and all television items listed on the balance sheet had been 
removed, 

Q. And was there a surplus then? A. Yes. 

Q. And is that the item which is in dispute with the Bureau of 
Internal Revenue? A. Yes. 

* * * * 
CROSS-EXAMINATION 
BY MR. SMITH: 

Q. As of December, 1954, Mr. Bean, according to the records 
you have before you, can you tell us what the television expenses were 

of KTRM, Inc.? A. Only in total amount. 

Q. And what were they, according to those records? |A. We 
have accounts receivable under other assets of $28, 421.15.| Then we 
have organizational expenses under other assets of $26, 190/24. 

Q. And that gives you a total of what? A. Approximately $54, 500. 

* * * * * 

Q. Now, you testified a moment ago something about a surplus. 
A. Yes. 

Q. Remaining from the $55,000 at that time as applied against 


the television expenses. A. Yes. 
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Q. And was that surplus in the nature of around $13,000? A. It 
was, Sir. 

Q. And do you know, even though I objected on the direct examina- 
tion I am bound to ask this question -- was that the $13, 000 that created 
the hassle with the Bureau of Internal Revenue? A. Yes, sir. 

Q. And what was the contention of the Bureau with respect to that 
amount? A. They contended that it was ordinary income. 

Q. Ordinary income? A. Yes. 

Q. And what did KTRM attempt to do with respect to that $13, 000? 

A. Had attempted to use it as a capital gain. 

Q. And what was the amount, if you know, of the salaries paid to 
managers, Trum and Hughes which had been apportioned by Mr. Neil 
to television expenses? A. Sir, I have with me the payroll tax returns 
for each year involved here and which is on the table right here. 

Q. Well, I would like to direct you, Mr. Bean, to Exhibit 200. 

Do you have a copy of that before you? A. No. 

PRESIDING EXAMINER: The Examiner has one. I will hand it 
to the witness. 

BY MR, SMITH: 

Q. LI refer you to the second page of Exhibit 200 and ask you to 
find the percentage of salaries allocated to the T.V. application expenses 
Joe Trum and BeniHughes. Do you have that item? A. Yes. 

Q. Would you give us the total of those items? A. From the 
Exhibit? 

Q. Yes. AJ Joe Trum 50 per cent for 130 weeks, $9100. 

Ben Hughes,) 25 percent for 130 weeks, and it is either $4325 
or $4225. I can't read it. 

Q. It looks to me to be $4225. Would that give you a total then of 

$13,325? A. By adding these two figures you would have that total. 

Q. Now, from your records, the salaries, were the salaries paid 


to Messrs. Trum and Hughes charged as an operating expense each year? 
A. Yes. 
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Q. An operating expense of the corporation? A. Yes. 

Q. Just another question for clarification. Is it a fact that KTRM, 
Inc., kept but one set of books so far as you are concerned for auditing 
purposes? A. They kept one general ledger which was a combination of 
T.V. and AM, but two separate cash disbursement records. 

Q. And two separate bank accounts? A. Yes. 

Q. And one of those accounts contained and disbursed the 15 per 
cent of the proceeds from the sale of the special preferred stock, is that 
correct? A. Yes. 

Q. Now according to a statement shown you by Mr. Marks, there 
apparently were deposits in the amount of $13, 272. deposited to the 
operating fund in the American National Bank representing 15 per cent 
of the $88, 480 proceeds from the sale of stock in the proposed television 
station. Are you familiar with that account? A. Yes. 

Q. What was that? 

PRESIDING EXAMINER: Are you asking him if that is a correct 
statement? 

MR. SMITH: Is that a correct statement? 

THE WITNESS: That it actually happened? 

BY MR. SMITH: 
Q. Yes. A. Yes, sir. 


Q. And was that the amount by any chance that was in dispute 


with the Bureau of Internal Revenue? A. Not the exact amount. 

Q. Well will you explain your answer, please? A. The amount 
which involved the 15 per cent was $13, 272. even. 
The amount in dispute was $13, 003.92. 

Q. Do you know, Mr. Bean, of your own knowledge whether this 
special preferred stock was redeemed in toto, 100 per cent on a dollar? 
A. Including the 15 per cent? 

Q. Yes. A. Yes, sir. 

Q. Is there not one stockholder who has never had his stock 
redeemed at all? A. Not to my knowledge. 
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Q. You have records that enable you to testify what made up the 
surplus of $13,000 odd dollars that the Bureau claimed was income 
rather than expense? A. I have a journal entry removing the T.V. 
items from the financial statement of KTRM which reflects the $13, 003.92. 

MR. SMITH: I think that is all I have, Madam Examiner. 

BY MR. KRAUSHAAR: 

Q. Iam not clear on one thing. The $55,000 was paid to KTRM, 
Mr. Bean. Was that entire sum considered by the company for income 
tax purposes as a capital gain? A. The excess, the surplus. 

Q. Of what? A. In the amount of $13, 392. 

Q. Oh, andithe balance of it was considered what? A. As to 
wipe out the expenses incurred in the television application. 

Q. That $13,000 has nothing to do with the salaries of Messrs. 
Trum and Hughes, has it? A. No. 

Q. Now as I understand it, Mr. Bean, and correct me if I am in 
error on this, the item from Exhibit 200 which you have before you 
there on the witness stand which you had a hand in preparing are items 
which were taken off financial statements, but not taken off any books of 

original entry? A. The only items taken from the financial 
statement would be from $394.35 to $404.62. 

Q. Even those items were not taken. You didn't have any books 
of original entry to go back to? A. No. 

Q. If you had the check register which as I understood you to say 
you couldn't locate, you would have then be able to give us the actual, 
been able to give us a detailed breakdown of all the expenses. A. Yes. 

Q. Now, do you have anything to do with the construction or re- 
construction of the items of travel expenses listed on that exhibit? 

A. No. 


Q. Were you consulted in any way about those items? A. No. 

Q. Are you a certified public accountant? A. No. 

Q. Would you say, from your knowledge of accounting, that how 
certain items are carried for income tax purposes don't necessarily 
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reflect whether or not they were expenses? A. Let me be sure I under- 
stand your question. 
Q. Well, if in a situation such as this where certain items are 
carried for income tax purposes as a capital gain, does that necessarily 
mean that they weren't actually expenses at the time they were in- 
curred? A. No, sir, the capital gain was a doubt from the beginning 
but when we were in doubt we leaned toward the tax payment and it was 
not a surprise when they disallowed it. 
Q. Well, it doesn't mean though that the items involved weren't 
actually at a pocket disbursement at the time for television. 
* * * * * 
A. We are speaking out of pocket. We are on an accrual basis. 
Q. Even when you are on the accrual basis, obligations are ac- 
crued that have to be paid later on. A. Yes. 
Q. Now it doesn't mean that when these items are paid that these 
aren't out-of-pocket expenses? A. Correct. 
PRESIDING EXAMINER: I would like to ask just one| question. 
There was no controversy as to the amount of the items but only as to 
whether they should be charged to capital gain or operating expenses, is 
that correct? 
THE WITNESS: Yes, Ma'am. 
BY MR. KRAUSHAAR: 
Q. Well, for tax purposes were any of these items considered in 
prior years -- I mean prior to the time that the $55,000 was reimbursed 
on prior years returns. Were they deductible? A. As expenses? 


Q. As expenses. A. If they were so designated when they were 


given to me, they were not charged to expense. If I could distinguish 

the difference, I should say. 
Q. Well, I don't quite understand your answer, sir.) What do you 

mean, if? A. If I recorded a check for travel expense and it was 

designated as travel expense for T.V., it was not expensed. If there 

was no designation made, it is very possible that it went direct to expense. 


Q. Isee. 
MR. SMITH: May I ask a question? You mean where it was not 


charged to expense then it was capitalized? 

THE WITNESS: If the check stub reflected the fact that it was a 
T.V. expense, it was capitalized. 

MR, SMITH: All right. 

BY MR. KRAUSHAAR: 

Q. But that didn't mean that it was or was not a T.V. expense. 
A. Right. 

Q. Now, I just want to be sure of one thing, Mr. Bean, and then I 
am finished. 

Now as I understood you to say, the item on Exhibit 200 which is 
identified as "Brokerage Fee" to Underwood-Neuhaus, did you say that 
$4500 of that $5,000 item has not yet been paid to Underwood-Neuhaus? 
A. Correct, and it remains in my accounts payable figure. 

Q. But the other two items above that, namely the engineering 
expense and the legal expense have actually been paid? A. So far asI 
know. 

Q. Well, I don't quite follow how you acquired your knowledge of 
that. A. I don't actually have the accounts payable sheets involving 
that, showing the $18, 160 and the $18, 239. Only Mr. Schraeder and 
Mr. Gautney could verify the fact that those two figures have been com- 
pletely paid off. 

Q. Well, have you any way of knowing whether those two figures 
had to do with actual expenses in the prosecution of the T.V. application? 
A. The figures which are shown on my financial statement as accounts 
payable to Mr. Gautney and Mr. Schraeder were designated as services 
for the T.V. application as different from retainer for AM station. 

* * * * * 
REDIRECT EXAMINATION 
BY MR. MARKS: 


ee * 
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Q. Mr. Bean, the Examiner had asked you whether there was any 
question before the Bureau of Internal Revenue as to the amount or 
whether it was a question of capital gain versus income. Your answer to 
that was what? A. There was -- the $13,000 was the only controversy 
between KTRM and the Internal Revenue Department. 

Q. In other words, you did not disagree with the Bureau that it 
was $1,000 in question? A. No. 

Q. And that was in excess of income over expense?| A. Yes. 

MR. MARKS: I have no other questions. I don't know whether that 
helped or not. 

MR. SMITH: I have one. 

RECROSS-EXAMINATION 
BY MR. SMITH: 

Q. Mr. Bean, Mr. Neil has testified in this proceeding, testified 
actually on June 11, 1959, that at a meeting in December of 1954, he 
had prepared an itemization of expenses, television expenses of his 
corporation in a round figure of $55,000. 

I want to ask you, sir, if you have any record before you that would 
reflect what the television expenses were according to the books in De- 
cember, 1954, in total. This is without regard to any claims or adjust- 

ments made with the Bureau of Internal Revenue. A. I do have 
some records, sir, that would reflect the television expenses. 

Q. Yes? A. I will have to say that that figure of $55,000 was not 
furnished by me. 

Q. LIunderstand that. All I want you to tell us, if you can from 
what you have before you, your November, 1954, statement or your 
December, 1954, statement, the total of the expenses that| had been 
charged to television by KTRM, Inc. 

MR. BARON: Does the witness have such records before him? 

THE WITNESS: No, sir. 
MR. BARON: May we have the financial statements for November 


30, 1954? 


90 


THE WITNESS: I have the total, the total of the two figures which 
constitutes expenses as given to me by KTRM. One is in the amount of 
$28, 421.15 and one is in the amount of $26, 190. 24. 

BY MR. SMITH: 

Q. And do you mind reading the total into the record? A. The 
total of those two figures? 

Q. Yes. A. $54,611.39. 

MR, SMITH: Thank you, sir. 

MR. MARKS: At this point in the record, could the witness read 
the item from the balance sheet which made up those totals? 

THE WITNESS: Accounts receivable, KTRM television, $28, 421.15; 
organization expense listed under "Other Assets", television in the 
amount of $26, 190, 24. 

MR. KRAUSHAAR: What balance sheet is that again? 

THE WITNESS: November 30, 1954. 

* * * * 
REDIRECT EXAMINATION 
BY MR. MARKS: 

Q. The $26,190 under other assets is the same figure that you 
read to me before ion my examination with the explanation that it was 
under the self-contained unit of television, is that correct? A. Yes. 

* * * * * 
BY MR. KRAUSHAAR: 

Q. Mr. Bean, will you describe, sir, how the KTRM records 
were kept and by whom? A. The ledger is known as the general ledger 
which is a compilation of all details and was kept by me. The stationery 


was furnished by KTRM and the book, commonly known in accounting as 


the check register where all checks by number are listed and pro rated 
to the proper expense account was kept by me with also stationery being 
furnished by KTRM. 

When the tax return was filed at the end of the year, the books 
were closed. 
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Those receipts for the prior years were returned and marked as 
to what year they represented; was given to KTRM for their files. 
Q. Now, doI understand you correctly, sir, that with respect 

to the ledger sheets for 1952, those were returned by you to KTRM? 

A. Yes, 
Q. And you don't know what became of them since? |A. No. 
Q. Did you make any effort to find them? A. Yes. 
Q. Preparatory to coming here? A. Yes. 


Q. What did you do? A. The only thing I could do ae go through 


the storeroom of KTRM looking for any records which might reflect 
any detail concerning the purpose of me being here. 

Q. And you were unable to locate these ledger sheets? A. Yes. 

Q. Do you know what KTRM's practice is in keeping|or not keep- 
ing these ledger sheets? A. No, sir, Ido not. My advice is that these 
are for your files. 

Q. What's that? A. My advice to them is that these records are 
for your files. 

Q. Mr. Bean, I show you this balance sheet about which you 
testified, November 30, 1954. I refer you again to the item under the 
heading of "Other Assets," receivable-KTRM-T.V., $28,421.15. Is 
that figure correct? A. Yes. 

Q. Have I read that correctly? A. Yes. 

Q. NowI read again the other items "Organization Expense" 
$26, 000 and this is under the heading of "Other Assets" --/T.V. Is 
that right? A. Yes. 

Q. That is $26,190.24. Is that right, Mr. Bean? A. Yes. 

Q. Now, could you explain, sir, what these items actually 
represent to you? A. These two figures were taken from the original 
or the books of original entry of KTRM as expenses actually paid or 
incurred for the application of T.V. 

Q. Asa matter of fact, all of the items on this balance sheet 
were furnished to you by whom and how did you obtain the figures and 


92 


the items? A. They were furnished me by personnel of KTRM, Inc. 
Q. Did you'go to the ledger sheets of KTRM to verify the figures? 
A. That is where these figures were taken from. 

510 Q. So that the balance sheet of November, 1954, to the best of 
your knowledge represents, does it, a reflection of what the books of 
original entry showed at that time? A. Yes. 

Q. At that time? A. Yes. 

Q. Now, what does the separate item "Organization Expense" 
mean? A. Sir, actually accounts receivable, KTRM T.V. could also 
be called "Organization Expense." 


We try to separate those so that in the end, accounts receivable 


means that an expense has been paid by AM for T.V. 

Organization expenses are those capital items which are not de- 
ductible on your income tax return as an ordinary operating expense. 

Q. But capital items for the processing of this T.V. application? 
A. Yes, which are not deductible on your income tax return. 

Q. And those two figures, those breakdowns were given to you by 
somebody, some personnel connected with KTRM? A. An employee 
of KTRM, Inc. 

Q. Do you know who they were? A. Various ones; not any one 
person. 

Q. In other words, these represent totals? A. Yes. They re- 
present totals at the time they were given to me. 

Q. In other words, different personnel of KTRM gave you dif- 
ferent figures and then you totaled the figures up and put the total on 
this balance sheet, is that right? A. Yes. 

Q. Well, what did the personnel give you? Did they give you 
checks, bills? A. Checks and bills; check stubs and bills. 

Q. Isee. Check stubs and bills. A. They didn't actually hand 
me the bills, but they made a recap of their own bills and gave me in 
some form, a recap of those accounts payable. 

Q. Did you go behind their recap to verify the figures against 
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the check stubs and the bills? A. The bills were not verified because 


we did not make an audit. We did the accounting service and not an 


auditing service. 
* * * * * 

Q. In the November 30, 1954, balance sheet the figure of 
$26, 190. 24 is listed as organization expense, including some travel 
expenses. A. Very possible. 

Q. Aren't you sure? A. Well, I don't have the details to go back 
and verify the fact that actual traveling expenses were included. 

Q. But at any time if you were told, if you had been told by any 
of the employees who gave the information to derive that figure of 
organization expenses as of November 30, 1954, that certain items were 
for travel, you would have included it in that expense figure? A. Yes, 
if I had been told by any authorized person in KTRM that such-and-such 
were the travel expenses pertaining to the application of the T.V., then 
it would have gone into organization expenses. 

Q. Do you happen to know, sir, why the Internal Revenue Bureau 
has been contending that the $13,000 plus figure should be) treated as 
ordinary income rather than capital gain? A. The Internal Revenue 

Service contends that it was a reimbursement of expenses and not 
the sale of any capital asset. 

Q. Reimbursement of what expenses? A. Incurred in obtaining 
the T.V. permit. 

Q. Looking at Exhibit 200 which I will present you a copy of, Mr. 
Bean, could you tell us exactly how you obtained the figures about which 
you have testified beginning with the item $394.35 and ending with the 
item $404.62. A. These figures came from the statement of cash re- 
ceipts and disbursements. I don't know where that statement is -- June 
30, 1952. The exact figures presented here and originally, these 
figures were taken from the books of original entry of KTRM. 

Q. So those figures are, are they not, derived from the books of 
original entry of KTRM, Inc.? A. Yes. 
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Q. Now, did you prepare qa statement for Mr. Neil preparatory to 
his coming down here to testify that contained a list of these items with 
the figures? A. I believe, sir, I had a copy of the June 30, 1952, cash 
receipts and disbursements made for him. 

Q. Isee. Well, you didn't actually prepare Exhibit 200 yourself 
or any part of it yourself? A. The only thing I had to do with that was 

the furnishing of these figures which we just mentioned, plus laying 
out the format for them to be typed. 

Q. Isee. A. And no suggestions on the part of any of the figures 
other than those that we have just discussed. 

Q. You had nothing to do with the salary figure? A. No. 

Q. I mean the travel figure? A. No. 

Q. Nor did you have anything to do with the allocation for salaries 
to Mr. Trum and Mr. Hughes? A. No. 

Q. And if Mr. Neil had told you that those allocations were for 
television, what would you have done? A. At the time they were incurred? 

Q. Yes. A. If he had told me that 50 per cent of Joe Trum's 
salary should be allocated to expense application for T.V. then I would 
have allocated that per cent to organization expense. 

Q. Do you happen to know what your instructions were on those 
particular items?! Can you recollect? A. I had no specific instructions. 

Q. Are you sure of that? A. Yes. 

* * * * 
REDIRECT EXAMINATION 
BY MR. MARKS: 
* * * * * 
517 Q. Now, the $13,000 in dispute with the Bureau of Internal 
Revenue, was that amount of $13, 000 determined from the books of 
518 KTRM? A. Yes, sir, for service. 

Q. By the Bureau as well as yourself? A. Yes. 

Q. Isee. I have no further questions. 

PRESIDING EXAMINER: Do you have any further questions, Mr. 
Smith? 


MR. SMITH: Yes. 
RECROSS-EXAMINATION 
BY MR. SMITH: 
Q. Mr. Bean, I would like to direct your attention to Exhibit 200, 
at the page where appears the percentage of salaries allocated to T.V. 
application expenses. Do you see that on this Exhibit? A| Yes. 


Q. According to your books were there any salaries of Messrs. 


Trum and Hughes charged to television expenses? A. No. 
Q. How were their salaries charged, according to your books? 
A. To ordinary, operating expenses for the year they were incurred. 
Q. And if it appears here that KTRM, Inc., was reimbursed in 
the amount of $9100 to Mr. Trum and what appears to be $4, 025 for 
Mr. Hughes' salary, how would that $13,325 been reported? A. If 
KTRM had reimbursed for any salaries incurred in a prior year, 
that reimbursement would simply be ordinary income, ora reduction 
in salary expense at the time they received it. 
* * * * 
BY MR. SMITH: 
Q. I have one clarifying question that I would like to ask. 
Mr. Bean, do you recall your testimony with respect to a figure 
you read into the record of $54,611.39? A. Yes. 
Q. Did that figure include the $13,000 odd dollars which Mr. Neil 


has allocated to television salaries as appears on Exhibit 200? A. No. 
* * * * * 
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1. Counsel for appellant, appellee, and intervenors, 2/ stipulate 
and agree that the following issues are presented by the appeal in the above- 
entitled case, butido not concede the correctness of any factual or legal 
premise which may be implicit in the formulation of the issues: 

1. Whether the Commission's conclusion that the 
fair and reasonable out-of-pocket expenses of KTRM ag- 
gregated a sum not less than $55,000 is erroneous because: 

(a) it is not supported by substantial evidence 

in the record; 

(b) it is not based upon a proper itemization of 

the expenses of KTRM; 

(c) ‘the Commission erred in failing to hold that 

the burden was on Beaumont Broadcasting to 


y/ Intervenors contend that Issue 1(c) is not presented by this case and 
is not properly before the Court. 


3 
explain or reconcile (1) the evidence concerning 
the dispute between the Internal Revenue Service 
and KTRM concerning approximately $13, 000 of 
the $55,000 received by KTRM, which was admitted 
to IRS to be an excess over expenses, with (2) other 
evidence to the effect that KTRM's expenses amounted 
to at least $55,000; and 
(a) the Commission erred in concluding that 
salaries of officers and stockholders of KTRM, al- 
located to its television application, were properly 
chargeable as expenses for which it could be jre- 
imbursed in return for the withdrawal of its televi- 
sion application. 
2. Whether the Commission erred in concluding that 
the payment of $55,000 to KTRM in return for withdrawing 
from the proceeding, did not abuse its processes or contra- 
vene the public interest. 
Il. Counsel for all parties further stipulate and agree that appel- 
lant will file and serve its brief on or before March 15, 1961; appellee 
and intervenors will file and serve their briefs on or before April 19, 
1961; appellant will file and serve its reply brief, if any, on or before 
May 1, 1961; and the Joint Appendix will also be filed May 1, 1961. 
References to the record appearing in the various briefsjof the parties 
may be to the page numbers of the record certified to the Court. In the 
printing of the Joint Appendix, there will be set forth, in addition to the 
consecutive numbering of the pages of the Joint Appendix, the original 
record page numbers in bold type and indented in a ae which will 
render it convenient for the Court to locate the pages referred to in the 


briefs. 
Respectfully submitted. 


/s/ Stanley S. Neustadt /s/ George S. Smith 
Counsel for appellant Counsel for Intervenor 
Beaumont Broadcasting Corp. 


/s/Max D. Paglin 
Assistant General Counsel /s/ William C. Koplovitz 
Federal Communications Commission Counsel for Intervenor 


January 31, 1961 W. P. Hobby 
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[Filed February 1, 1961] 
Before: Wilbur K. Miller, Chief Judge, in Chambers. 
PREHEARING ORDER 


Counsel for'the parties in the above-entitled case having submitted 
their stipulation dated January 31, 1961, pursuant to Rule 38 (k) of the 
General Rules of this Court, and the stipulation having been considered, 
the stipulation is hereby approved, and it is 

ORDERED that the stipulation dated January 31, 1961, shall con- 
trol further proceedings in this case unless modified by further order of 
this court, and that the stipulation and this order shall be printed in the 
joint appendix. 

(Initialed) W. K. M. 


Dated: February 1, 1961 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


In re Applications of FCC 59-402 
72410 
DOCKET NO. 10286 


File No. BPCT-743 


THE ENTERPRISE COMPANY 
Beaumont, Texas 


Beaumont, Texas File No. BPCT-762 


For Construction Permits for 
New Television Stations 


) 

) 

) 

BEAUMONT BROADCASTING CORPORATION) DOCKET NO. 10287 

3 ) 

) 

) 

) 


) 
_MEMORANDUM OPINION AND ORDER 


By the Commission: Chairman Doerfer concurring in the result 
| Commissioner Bartley not participating; 
| Commissioners Ford and Cross absent. 


1. The Commission has under consideration (1) its Supplemental 


[6141] 
5 
Decision in The Enterprise Company, April 16, 1958 (24|FCC 271); (2) 
the Opinion of the United States Court of Appeals for the |District of 
Columbia Circuit, dated January 29, 1959 in The Enterprise @mpany v. 
FCC (C.A.-D.C.; 1959)___—*U.S. App. D.C. i, SF Od _, 
RR __, Case #14474. 
2. The Commission, in its Supplemental Decision (par. 1 (1), 
supra) found, inter alia, that KTRM, a third applicant, “/ was paid the 


sum of $55,000 by Beaumont, purportedly for its reimbursable expenses 
in prosecuting its application, and thereupon withdrew. |The Court of 
Appeals reviewed the matter, held that there was insufficient evidence 
in the record from which the Commission could conclude that the pay- 
ment was only for reimbursable expenses, and remanded the matter to the 
Commission for reconsideration in the light of its opinion. 

ACCORDINGLY, IT IS ORDERED, this 29th day of April, 1959, 
That the record herein is reopened and remanded to the examiner for 
further hearing and for the preparation of a supplemental Initial Decision, 
said further hearing to be held at the offices of the Commission in Wash- 
ington, D. C. at a time and date subsequently to be specified; and 

IT IS FURTHER ORDERED, That the further hearing be upon the 
following issues: 


7 ; ; a ‘ : 
ZL KTRM, Inc. was an applicant in the original proceeding. Its applica- 
tion was denied by the Commission's Decision of August/6, 1954. Its 


petition for reconsideration and related pleadings were Disease by 


letter of December 17, 1954. Consequently, its applic 
before the Commission. 


tion is no longer 


[6141] 


1. To determine the nature and composition of the 
$55, 000 expenses claimed by KTRM at the Was n, D.C. 
meeting on December 13, 1954, which sum was ater paid to 
KTRM by Beaumont with funds loaned Beaumont b eRe 
Hobby, as a result of which payment KTRM withdrew from 
further participation in the proceedings herein. 


[6141] 
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2. To determine in the light of the foregoing 
determination whether such payment either contravened 
the public interest or constituted an abuse of the Com- 
mission's processes. 


3. To conclude in the light of the foregoing deter- 
minations whether the Commission's grant to Beaumont 
Broadcasting Corporation hereinbefore made should be 
affirmed or otherwise disposed of; and 


IT IS FURTHER ORDERED, That The Enterprise Company is and 
continues to be a party to this proceeding for the purposes of the herein- 
ordered further hearing. 


| FEDERAL COMMUNICATIONS 
COMMISSION 


/s/ Mary Jane Morris 
Secretary 


Released: April 30, 1959 
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KTRM Beaumont) Texas -990 Kilocycles - 1000 Watts - Night and Day 


JACK NEIL 
President and General Manager 
To Whom It May Concern: 


The following represents an itemized statement of expenses 
incurred by KTRM, Inc., in connection with the prosecution of 
its television application covering a period of more than two and 
one-half (2 1/2) years. 


EXPENSES INCURRED IN CONNECTION WITH 
APPLICATION FOR TV PERMIT, PERIOD FROM 
AUGUST 15, 1951, TO DECEMBER, 1954. 


Engineering Expenses - George Gautney $ 1, 823. 02 
Legal Expense - Miller and Schroeder i 18, 160. 00 
Brokerage Fee - Underwood-Neuhaus 5, 000. 00 
Office Furniture and Fixtures 394. 35 
Clerical Salaries 1, 634. 41 
Postage 116. 16 
Advertising 1,188.77 


June 3, 1959 


Licenses 

Travel Expense - Miscellaneous 
Bank Service Charges 
Miscellaneous Expenses 

Office Expense 


439.50 
239.72 
2.36 
91.05 
ies 


Sales Commissions 3,842.20 
Printing and Stationery 1,472.30 


Engineer's School Registration Fee 
Miscellaneous Legal Expense 
Withholding and OAB Taxes Remitted 


Travel Expense: Based on published plane 
fares and where auto is used — 8¢ per mile 
with $20.00 per diem subsistence while away 
from Beaumont, with no miscellaneous expense 
allowance such as cabs, tips, etc. --- 
Neil and Watson - 4 trips to Austin:: 
Mileage 
Expense - 24 days 


Neil, Watson and Trum - 10 trips to Houston: 
Mileage 
Expense - 10 days at $25.00 


Hughes to New York: 
Plane Fare 
Expense - 7 days 

Hughes to San Angelo: 
Mileage 
Expense - 4 days 

Hughes to Lubbock: 
Mileage 
Expense - 4 days 
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Hughes to Tulsa: 
Plane Fare 
Expense - 4 days 


Neil to Washington - 3 trips: 
Plane Fare 
Expenses - 7 days 


20.00 
160.00 
404.62 


160.00 
480.00 


250.00 


{40.00 


140.00 
80.00 


96.00 
80.00 


Neil to Washington: 
Plane Fare 
Expenses - 6 weeks - 42 days 


Trum to Washington: 
Plane Fare 
Expenses - 6 weeks - 42 days 


Hughes to Washington: 
Plane Fare 
Expenses - 4 days 


McRae to Washington: 
Plane Fare 
Expenses - 10 days 


Trum to Washington: 
Plane Fare 
Expenses - 4 days 


Watson to Washington: 
Plane Fare 
Expense - 4 days 


Neil to Chicago: 
Plane Fare 
Expenses - 4 days 


Trum to Chicago: 
Plane Fare 
Expenses - 4 days 


Percentage of Salaries Allocated to TV 
Application Expenses: 


Joe Trum - 50% for 130 weeks 9 100.00 
Ben Hughes - 25% for 130 weeks 4,325.00 


Total: $55 128.15 
The above itemized statement is true and correct to the best 
of my knowledge. 


/s/ Jack Neil 
| Jack Neil, President, KTRM, Inc. 


STATE OF TEXAS 
COUNTY OF JEFFERSON 
First being duly sworn, personally appeared Jack Neil who deposes 
and says that he is and was on the above-mentioned dates President, Radio 
Station KTRM, Beaumont, Texas. 
/s/ Jack Neil 


Sworn to and subscribed before me, a Notary Public, in and for Jeffer- 
son County, Texas, this 3rd day of June, 1959. 
legible] 
Notary Public, Jefferson County , Texas 


9 
[6197] 


[Rec'd. Sept. 30, 1959, FCC] 


PROPOSED FINDINGS OF FACT AND CONCLUSIONS 
OF LAW ON BEHALF OF THE ENTERPRISE COMPANY 


* * * * * 
[6206] 
PROPOSED CONCLUSIONS OF LAW 
* * * 
[6208] 

4. The best evidence in the record concerning the expenses incurred 
by KTRM in the prosecution of its television application is that evidence 
concerning the manner in which those expenses were reported and treated 
for income tax purposes. The evidence in this regard establishes that 
KTRM itself ascertained that its television expenses were $13,003.92 
less than the $55,000 it received from Beaumont Broadcasting. There is 
no dispute between KTRM and IRS concerning the amount involved; the 
amount of the excess was determined independently by the KTRM account- 
ant and IRS. The Broadcast Bureau suggests that this testimony does 
not establish that the KTRM expenses did not exceed the figure claimed 
by KTRM in its dispute with the Bureau of Internal Revenue. This suggestion 
is based almost entirely on a general statement by Bean that treating an 
item for income tax purposes as a capital gain does not necessarily denote 
that it was not an item of expense when incurred or when paid. But as 
the Examiner herself pointed out, through a question put to the witness 
immediately following the exchange relied on by the Bureau, there was no 
dispute between KTRM and IRS regarding the amount of its expenses; both 
agreed that the expenses were lower than the amount received from Beau- 
mont Broadcasting. The Bureau's speculation that there were additional 
television expenses which had been deducted as ordinary business expenses 
in prior years, and that this is 
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[6209] 
the reason for the dispute between KT RM and IRS is without any foundation 
in this record. Indeed, an opportunity was afforded for Bean to state that 
such was the case and he didn't. The burden of proof in this instance is 
on Beaumont Broadcasting, the applicant which must establish that a grant 
of its application would be in the public interest. Once the evidence establish- 
ed that KTRM computed its own television expenses for income tax purposes 
as some $13,000 less than the amount received from Beaumont Broad- 
casting, the burden lay on Beaumont Broadcasting to establish that there 
was some other reason for the dispute with IRS which could explain the dis- 
pute in such a manner as to allow this Commission to conclude that the 
expenses actually totalled $55,000. No such explanation appears in the 
record, so that that burden has not been met. Indeed, the vague speculation 
of the Broadcast Bureau that the dispute between KTRM and IRS arose 
because certain television expenses had been deducted in prior years, is 
not only without foundation in this record, but is extremely unlikely, if not 
impossible, in view of prior rulings of IRS. The most probable explanation 
of the dispute between KTRM and IRS may be found in Revenue Ruling 
56-520 of the Internal Revenue Service, Internal Revenue Bulletin No. 
1956-43, p. 11, October 22, 1956, reported at 14 R.R. 2038. In that ruling 
it was held that if a corporation operates a standard broadcast station 
and makes expenditures to prosecute a contested television application, 
those expenditures must be capitalized and treated as part of the cost 
basis of an asset of permanent nature if the authorization is granted, but 
that if the authorization is not granted such expenses constitute a loss 
which is deductible from gross income in the year in which the authori- 
zation is denied. Since KTRM was unsuccessful in acquiring the television 
permit at issue herein, it is clear that under this ruling its expenses 
could not be capitalized, and under no circumstances could it claim a 
capital gain; its expenses would have to be considered as a loss in the 
year 1954, and the excess which it received from Beaumont Broadcasting 
over those expenses would be treated as ordinary income. If KTRM had 
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improperly deducted television expenses in prior years, IRS would have 

assessed a deficiency against KTRM for the years in which the expenses 

had been improperly duducted; it would not have claimed merely that 


ordinary income 


[6210] 
was received in 1954. The only explanation for the dispute in light of 
the record is that KTRM attempted to capitalize its expenses, which IRS 
holds that they may not be so treated. In any event, it is not necessary to 
decide whether this more likely speculation should be accepted in lieu 
of the unlikely speculation of the Broadcast Bureau. The significant fact 
is that the effect of KTRM's own claim with respect to these expenses 


for income tax purposes has not been rebutted in this record. 
* * * * * 


[6231] 
[ 6365] 


SUPPLEMENTAL INITIAL DECISION OF 
HEARING EXAMINER ANNIE NEAL HUNTTING 


Preliminary Statement 
1. By Memorandum Opinion and Order in the above-captioned pro- 
ceeding, released April 30, 1959 (FCC 59-402; Mimeo. 72410), the Com- 
mission reopened the record and remanded the case to the Hearing 
Examiner for further hearing and the preparation of a supplemental Initial 
Decision upon the following issues: 
(1) To determine the nature and composition of the $55,000 expenses 
claimed by KTRM at the Washington, D. C. meeting on December 13, 
1954, which sum was later paid to KTRM by Beaumont with funds 
loaned Beaumont by W. P. Hobby, as a result of which payment KTRM 
withdrew from further participation in the proceedings herein. 


1/7 ‘ : 
= For summary of the background which led to the Commission's action, 
see the decisions of the United States Court of Appeals for the District 
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of Columbia Circuit in The Enterprise Company v. F.C.C., 231 F.(2d) 708 
and 265 F.(2d) 103; 13 RR 2033 and 18 RR 2031. 


[6232] 
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(2) To determine in the light of the foregoing determination whether 

such payment either contravened the public interest or constituted an 

abuse of the Commission's processes. 

(3) To conclude in the light of the foregoing determinations whether 

the Commission's grant to Beaumont Broadcasting Corporation 

hereinbefore’ made should be affirmed or otherwise disposed of. 
The Commission's order provided for The Enterprise Company (hereinafter 
Enterprise) to be continued as a party to this proceeding for the purposes 
of the further hearing. Prehearing conferences were held on May 13 and 
29, 1959. Hearings were held on June 11 and July 13, 1959; and the re- 
cord was closed on the last-mentioned date. Proposed Findings of Fact 
and Conclusions were filed by each of the parties. 

Findings of Fact 

2. The "itemized statement," referred to in paragraph 23 of the 
Commission's decision in this proceeding, released April 21, 1958, — 
was prepared by Jack Neil 3/ with the help of some of his associates. 
Neil had the statement with him at the meeting held in Washington when 
the December 15, 1954 agreement was being drafted, 2 and showed the 
statement to C B. Locke and D. A. Cannan, representing Beaumont 
Broadcasting Corporation (hereinafter Beaumont) and to Jack Harris, 
representing W, P; Hobby. He was sure they must have asked some 
questions, but what they asked he could not recall at the time he testified 
at the last hearing herein on June 11, 1959.2/ To the best of his re- 
collection the statement was handwritten. He did not recall whether 
2 17 RR 48, 58. 

President, director and stockholder of KTRM, Inc., see 17 RR 48, 56. 
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4/ Agreement referred to in paragraph 13 of the Commission's decision, 
17 RR 48, 55. 


5/ Neil appeared as a witness pursuant to a subpena duces tecum issued 
at the request of Beaumont, requiring Neil to appear and testify in this 
further hearing "with respect to the nature and composition of the 
$55,000 claimed by KTRM, Inc., as its expenses in connection with the 
prosecution of its television application over a period of more than 2 1/2 
years, and for which KTRM, Inc. was paid $55,000 by Beaumont Broad- 
casting Corporation, pursuant to a certain agreement dated December 15, 
1954, between the said Beaumont Broadcasting Corporation, W. P. 
Hobby and KTRM, Inc.," and to bring with him "all books, records, 
papers and documents in your possession and/or in the possession of 
KTRM, Inc. that contain any facts whatsoever with respect to the nature 
and composition of the aforesaid expenses of KTRM, Inc.‘ 


[ 6233] 
[ 6367] 
he asked for the return of the statement after the conferences or whether 


they gave it back to him. He did not have the statement with him at 

the time he testified at the last hearing; and he did not have "the slightest 
idea" as to what happened to the stateme ig but recalled that the total 
of the expenses on that list was "slightly in excess of $55,000." 

3. Likewise, neither the itemized statement nor a copy thereof 
was produced at the previous hearing sessions held on October 29 and 
November 26, 1956. When asked to produce the statement, at that time, 
counsel for Beaumont stated: "It was never given to us."| Cannan 
testified that it was "shown" to him, but he did not have the statement, 
and he could not recall what the principal items were. Harris testified 
that he had seen the statement at the time of the negotiations on the 
contract, but did not examine it. He said the itemization was "shown" 
at the conference, but not "furnished" to him. Harris and Cannan did 
not testify at the most recent hearing sessions. 

4. Under date of June 3, 1959, Neil reconstructed the following 
itemization of the expenses of KTRM, Inc. (hereinafter KTRM), for 
which it was reimbursed by Beaumont, and testified that the itemization 
was true and correct to the best of his knowledge and belief. The items 
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have been numbered serially for reference purposes, and the basis on 
which each item was arrived at is shown below insofar as the information 


appears in the record: 


EXPENSES INCURRED IN CONNECTION WITH APPLICATION FOR TV 
PERMIT, PERIOD FROM AUGUST 15, 1951, TO DECEMBER, 1954. 


(1) Engineering Expenses - George Gautney $ 1,823.02 
(2) Legal Expenses - Miller and Schroeder 18,160.00 
(3) Brokerage Fee - Underwood-Neuhaus 5,000.00 
(4) Office Furniture and Fixtures 394.35 
(5) Clerical Salaries 1,634.41 
(6) Postage 116.16 
(7) Advertising : ' 1, 188.77 
(8) Licenses 439.50 
(9) Travel Expense - Miscellaneous 239.72 


e also testified at page 397 of the transcript: "When this thing was 
concluded, as far as I was concerned -- KTRM was concerned -- tele- 
vision was over, finished, through, and dead; and we buried it and that 
was that." 


v/ Enterprise's proposed finding that Neil testified that the "statement 
is no longer in existence" is not supported by the record references 
cited in its proposed findings. 
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Bank Service Charges 2.36 
Miscellaneous Expenses 291.05 
Office Expense 162.70 
Sales Commissions ' 3, 842.20 
Printing and Stationery 1, 472.30 
Engineer's School Registration Fee 20.00 
Miscellaneous Legal Expense 160.00 
Withholding and O.A.B. Taxes Remitted 404.62 


15 


(18) Travel Expense: Based on published plane fares 
and where auto is used - 8¢ per mile with 
$20.00 per diem subsistence while away from 
Beaumont, with no miscellaneous expense 
allowance such as cabs, tips, etc. -- 

Neil and Watson - 4 trips to Austin: 
Mileage 
Expense - 24 days 


Neil, Watson and Trum-10 trips to Houston: 


Mileage 

Expense - 10 days at $25.00 
Hughes to New York: 

Plane Fare 

Expense - 7 days 


Hughes to San Angelo: 
Mileage 
Expense - 4 days 
Hughes to Lubbock: 
Mileage 
Expense - 4 days 
Hughes to Tulsa: 
Plane Fare 
Expense - 4 days 
Neil to Washington - 3 trips: 
Plane Fare 
Expense - 7 days 
Neil to Washington: 


Plane Fare 
Expense - 6 weeks - 42 days 


Trum to Washington: 
Plane Fare 
Expense - 6 weeks - 42 days 


Hughes to Washington: 
Plane Fare 
Expense - 4 days 

McRae to Washington: 
Plane Fare 
Expense - 10 days 


Trum to Washington: 
Plane Fare 
Expense - 4 days 
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(m) Watson to Washington: 
Plane Fare 194, 37 
Expense - 4 days 80.00 
(n) Neil to Chicago: 
Plane Fare 156.97 
Expense - 4 days 80.00 
(0) Trum to Chicago: 
Plane Fare 156.97 
Expense - 4 days 80.00 
(19) Percentage of Salaries Allocated to TV 
Application Expenses: 


(a) Joe Trum - 50% for 130 weeks 9,100.00 
(b) Ben Hughes - 25% for 130 weeks 4, 225.00 


TOTAL $ 55,128.15 
5. Items (1) and (2) were taken from exact figures supplied by the 
engineer and lawyer involved. Item (3) is an exact figure which, accord- 


ing to Frank Bean) the KTRM accountant, © is reflected on the company's 
books. Of this amount, the sum of $4,500 had not been paid to Under- 
wood-Neuhaus and was still carried as a liability of KTRM at the time of 


the last hearing. 

6. Items (4) through (17), totaling $10, 368.14 were exact figures 
supplied to Neil by Bean. These items were extracted by Bean from a 
statement he had prepared in 1952 entitled, "KTRM, Inc., Beaumont, 
Texas, Statement of Cash Receipts and Disbursements, American Nation- 
al Bank, Operating Fund Account for Period from September 1, 1951, to 
June 30, 1952." The figures came originally from KTRM's books of 
original entry for the period. However, at the time of the last hearing 
these books were no longer available.2 These figures are the same as 
figures submitted by KTRM to the Securities Commission of Texas in 
1952 in a report filed with that Commission concerning its stock sales 
and expenses. All of these items except item (15) related to the sale of 
stock by KTRM, Inc., as part of its effort to finance'the prosecution of 
its TV application: Item (8), "Licenses," represents 


17 
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rank Bean, an accountant with the firm of D. H. Hughes & Norfeldt, 


Beaumont, Texas, appeared as a witness pursuant to a subpena duces tecum 


issued at the request of Enterprise. He has been KTRM' 


$ accountant 


from January 1950 to the present, with the exception of the period November 


1950 to January 1952, when he was on active military duty. 


the accounting service but not the auditing service. 
9/ 


He has done 


Neil did not know whether the company's books to support these figures 


were still available but thought Bean would know. Bean testified that the 


books of original entry which showed these items were no 


longer available 


at the time he supplied the figures to Neil for the most recent hearing. 
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license fees paid to the Texas Secretary of State for the purpose of obtain- 


ing a license for the proposed sale of stock by KTRM, Inc} 


Neil could not 


recall what 'Miscellaneous Expenses," item (11), represented; but this 


item as well as the "Licenses" item were taken originally 
ate books of account. 
7 


from the corpor- 


Items 18 (a) through 18 (0), travel expenses, were prepared by 


Neil after consultation with some of his associates. In reconstructing the 


travel expense item, Neil did not attempt to locate cancell 


corporate books of account to show the amounts involved. 
airlines to determine the round-trip fares to the various c 
used these figures in arriving at his estimates. When the 


ed checks or the 
He called the 
ities listed and 
trip was to 


Austin or Houston, and travel was by automobile, the estimates were based 


on 8¢ a mile and $20 a day per diem. The number of trips were estimated 


10/ 


by Neil. He admitted that there could have been more or less than shown.— 


He did not find it necessary to ask the individuals involved 
struct the number of days and different trips charged to thi 


to try to recon- 
em, but dis- 


cussed the matter with them. The four trips to Austin, Texas were for 


the purpose of conferring with the Texas Securities Comm! 


issioner and the 


Secretary of State concerning a proposal to change the authorized capital 
stock of KTRM, Inc., so that new stock could be sold in order to obtain 


needed capital to finance the television application. The ten trips to 
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Houston were undertaken for the purpose of negotiating and obtaining a 
letter of credit from Hobby and to confer with Underwood-Neuhaus, 
Harris, Jack Binion, George Butler and the Hobbys. The other trips all 
had to do directly with the preparation of the KTRM television proposal, 
visits to television stations to obtain information concerning operations 
of such stations, raising funds to prosecute the application, the hearing 
in Washington, or conferences with Washington counsel. All the trips 
were undertaken by persons who were stockholders, directors and officials 
of KTRM, Inc. Watson was its local Beaumont attorney; Trum, vice 
president and treasurer; Hughes, secretary and chief engineer; and McRae, 
commercial manager. Neil testified that each item of travel expenses 
represented an actual out-of-pocket expenditure by KTRM, Inc., either 
to the individuals named, as reimbursement for their travel expenses, or 
to the transportation agency whose facilities they used. He thought these 
expenditures would have shown up in cancelled checks, but the records 
were no longer available. He asked Bean to refer to the corporate books 
to substantiate the travel expense items, but Bean was unable to find the 
books. Neal did not know whether the travel expenses were treated as 
business expense on the KTRM, Inc., income tax returns, but thought 
Bean would know. | Bean's testimony with respect to some KTRM records 
which he was able to produce is discussed in paragraphs 14, et seq. 


10 He thought that there were probably more than four trips to Austin. 
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8. No evidence was introduced to show that any of the trips claimed 
were not in fact made by the individuals for the purposes stated; to show 
that the mileage and per diem expenses were unreasonable estimates; to 
show that the estimates of transportation charges were not in accord with 
published fares to the points involved; or, otherwise, to challenge the 
accuracy of any specific item of travel expense. 


[6237] 
[ 6371 ] 


19 
9. Item (19), percentage of salaries allocated to TV| application 
expenses, consists of a percentage of the salaries actually paid to Trum 
and Hughes during a 2 1/2-year period (130 weeks), based upon Neil's 
estimate of the percentage of time devoted by each of them) to working on 
the television application. Trum was the vice president and treasurer 
of KTRM, and Hughes, the chief engineer. Both were stockholders. 
Neil took Trum's total salary and considered that since Trum had been 
charged with the responsibility of handling all details in the prosecution 
of the television application (including the problem of the sale of stock) 
it could be arbitrarily assumed that 50 percent of his salary was allocable 
to the television matter. He considered the allocation of $9, 100 for 
Trum to be "an arbitrary minimum figure." He stated that Hughes had 
to know a good deal about television in the event KTRM was successful, 
and that he spent a lot of time on the project. He, therefore, "arbitrarily" 
charged 25 percent of Hughes' salary to television. Considering the 
amount of time actually consumed by Trum and Hughes in connection 
with television, Neil thought his allocations of salary were extremely 
conservative estimates. The board of directors had actually directed 
Trum to devote all of his time to the television application, and yet Neil 
only allocated half of Trum's salary to television. 
10. No evidence was introduced to show that Trum and Hughes did 
not in fact spend time on the television project as claimed |by Neil; to 
show that the salary expense was estimated on an erroneous salary 
scale; or, otherwise, to challenge the accuracy of any specific item of 
salary expense. 
11. Neil was positive that an allocation of salaries had been in- 
cluded in the itemization used in the 1954 meetings. He could not re- 
member how that allocation was arrived at in the earlier itemization. 
However, Neil stated that KTRM and its principals had more informa- 
tion and data available then than they have now because the items in- 
volved were then current. Neil stated that it was "very probable" that 
his present itemization does not reflect all of the expenses paid out by 
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KTRM, Inc., for television, since he found three additional items after 
preparing same, aggregating over $600, which were not included. These 
items had to do with the cost of taking depositions in Beaumont and fees 
paid the Washington reporting service. The omission of these items, 
he claimed, shows'his difficulty in trying to reconstruct items of expense 


going back seven or eight years. 
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12. KTRM's accountant, Frank Bean, had nothing to do with the 
preparation of the salary and travel figures shown on the itemization 
supplied by Neil atithe last hearing. He was questioned, however, con- 


cerning books and records of the ae which might contain informa- 
11 


tion concerning KTRM's expenses.— 

13. KTRM kept a ledger known as the "general ledger," which was 
a compilation of financial detail, and a book commonly known in account- 
ing as a check register," wherein all checks were listed by number and 
pro rated to the proper expense account. Both books were kept by Bean 
on stationery furnished by KTRM. The general ledger was a combination 
of KTRM's AM and TV operations (it was the licensee of a radio station), 
but a separate check register was kept for ry .22/ When the tax returns 
of KTRM were filed, the practice was for these books of account to be 
closed and for receipts for the prior year to be returned by the account- 
ing firm (marked as to the year they represented) to KTRM for its file. 
The ledger sheets for the year 1952 were thus returned by Bean to 
KTRM, and he did not know what had become of them since. He had 
made an unsuccessful effort to locate them and the check register before 
appearing as a witness by searching the KTRM station storeroom for 
any records which might reflect any detail concerning his testimony. 

14. Bean brought to the hearing certain personal records which 
he considered to be the property of his accounting firm and which were 
kept in the firm’s files. Among these were balance sheets of various 


21 


[6239] 
[ 6373] 


dates in 1952, 1953, and 1954. KTRM's books were kept on an "accrual" 
rather than a "cash" basis, and its financial statements reflected obliga- 
tions or expenditures incurred as well as paid. Its financial statements 
were intended to encompass all of the company's operations, whether 


AM or TV. 
15. Among the documents produced by Bean was ab 


alance sheet 


of KTRM of November 30, 1954, which contained two items taken from "the 
original or the books of original entry of KTRM" as expenses actually paid 
or incurred in the prosecution of its TV application, as follows: 


au The subpena duces tecum required him to appear to ee "concerning 


the expenditures or charges incurred by KTRM, Inc., or 
employees or representatives in connection with the filing 


ts officers, 
and prosecution 


of the television application of KTRM, Inc.," and to bring |with him "all 


books, accounts, records and correspondence reflecting o 


r dealing with 


expenditures or charges incurred by KTRM, Inc., or its officers, em- 
ployees or representatives in connection with the filing and prosecution of 


the television application of KTRM, Inc." 


12/ Also, there were separate cash disbursement records and separate 


bank accounts. 
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Other Assets - TV 


Accounts Receivable KTRM-TV $28), 421.15 
Organization Expense 26), 190. 24 


Total $54) 611.39 
Bean did not have detailed records available from which he could give 
a breakdown of the individual entries included in these two items, and 


the record contains no itemization of them. However, Be 


an testified 


that the total sum of these two items did not include the sum of $13, 325 
for percentage of salaries allocated to TV application expense which 
appears in Neil's itemization of expenses referred to in paragraph 4, 
et seq2® Bean explained that if he had been advised at the time the 


salary obligations were incurred that 50 percent of Trum' 


Ss salary and 
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25 percent of Hughes’ were to be allocated to expenses in processing the 
television application, he would have charged these salary percentages 
to the item identified as "Organization Expense." However, at that time 
he had been given no specific instructions as to the allocation of salaries, 
and the full amount of these salaries was charged as an operating expense 
each year. He thought it was "very possible" that the figure of $26, 190.24, 


identified above as "Organization Expense," included some travel ex- 


penses 2% According to Bean, any travel expense item that had been 


marked for television on a check stub would have been charged to "Organiza- 
tion Expense," since he would have capitalized such an item. 

16. Bean explained that "Accounts Receivable, KITRM television" 
means that KTRM-AM had expended money or incurred, on the accrual 
basis, an expense for the television operation. Bean testified that where 
expenses were advanced by the AM station, they were not charged to 
expenses for income tax purposes if they were marked or designated as 
television expenses. In explaining why the television expenses were 
divided into two accounts, he stated that the item designated as "Accounts 
Receivable, KTRM-TV," could have been included in the "Organization 
Expense" item; but the items were separated so that, in the end, "Accounts 
Receivable"' would show expenses paid by AM for TV and "Organization 
Expense" would show capital items for processing the TV application 
which are not deductible for income tax purposes as ordinary operating 
expenses. The fact that such items were capitalized, however, did not 
mean that they were, or were not, TV expenses, according to Bean's 
testimony. 


13/ ; 
33 Neil also conceded that the corporate books did not allocate any 


salaries for the prosecution of the television application. 


14/ Bean was questioned concerning a document, which he made available, 


headed "Analysis, Income, Costs and Expenses, Schedules A-1 to A-2, 
January 1, 1952, to December 31, 1952."" It contained, under "Production 
Costs, '"'-an item purporting to be for travel and other expenses of 

$3, 461.81; under "Selling Expenses," another such item of $1, 966.42; and 
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under "General Administrative Expenses" an item for travel of $1, 847.41. 
He explained that these particular items represented travel and other 
expenses under each department; that the figures were taken either from 
KTRM check stubs or given to him as accrued items by KTRM personnel; 
but that KTRM did not necessarily tell him whether any of] these travel 
expense items were paid or accrued in connection with the television 
application. 
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17. The two items on the November 30, 1954 balance sheet, re- 
ferred to above, comprise the aggregate of television expenses furnished 
to Bean by various personnel of KTRM, Inc. They would give him check 
stubs and bills (or a recap of bills in some form); he would then add them 
up; and, ultimately, the totals would appear on KTRM's balance sheet. 

The figures were not verified by the accountants because they were not 
given to them for the purpose of making an audit. At the time of the last 
hearing, Bean did not have the records of original entry. | For this reason, 
he did not feel that he could testify as to whether these items were actually 
television expenses or not. All of the items on the balance sheet were 
furnished to Bean by KTRM personnel, and the figures were taken from 
the ledger sheets. The KTRM balance sheet of November 30, 1954 re- 
presented to the best of Bean's knowledge a reflection of what the com- 
pany's books of original entry showed as of that date. 

18. Between November 30 and December 30, 1954, the sum of 
$55,000, received by KTRM from Beaumont, was taken into the company's 
operations; and, according to Bean, all television items listed on the 
company's balance sheet were removed. Accordingly, the December 
1954 balance sheet did not show an item for "Accounts Receivable, 
KTRM-TV." Bean had a journal entry removing the TV items from the 
financial statement of KTRM which reflected a "surplus" of $13, 003. 92, 25/ 
The record is not clear as to whether this sum was a "surplus" over all 
expenses allocated in the company's books to television which had been 
incurred, regardless of whether they had been paid, or only a "surplus" 
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6/ .. 
over such television expenses as had actually been paia, 18/ Since Bean 
testified that the total expenses charged to television by KTRM, Inc., 


7 : ; 
py When asked whether he had records which would enable him to tes- 


tify as to what made up this item, the journal entry was the only record 
to which he referred, and he gave no details. 


16/ For example, an item of $4,500 of the $5,000 brokerage fee to 


Underwood-Neuhaus had not been paid at the time of the last hearing. 
Bean testified at page 498 of the transcript that this item "remains in 

my accounts payable figure." He did not identify the financial statement 
to which he was referring at the time. On the other hand, at page 494, 
he testified that KTRM considered the sum of $13,003.92 for income tax 
purposes as a capital gain and the balance of the $55,000 payment 

($41, 996.08) "to wipe out the expenses incurred in the television applica- 
tion." 
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not including any allocation of salaries for Trum and Hughes, was 


$54, 611. 39,28 as shown on his balance sheet for November 30, 1954, 
it is difficult to understand how the receipt of $55,000 could have created 
a "surplus" of $13,003.92 unless the surplus referred to was a surplus 


over expenses actually paid as distinguished from a surplus over total 
expenses incurred, whether paid or unpaid. 

19. In view of the above ambiguity, a finding cannot be made, as 
proposed by Enterprise, that the record contains "unequivocal testimony 
of Bean that the $55,000 payment exceeded by $13, 003.92 the incurred or 
paid expenses of KTRM" (emphasis supplied). Nor is there sufficient 
evidence in the record to infer, as suggested by Enterprise, that KTRM 
readjusted its November 30, 1954 balance sheet after it received the 
$55, 000 payment in| December 1954 so as to reduce the amount of expenses 
allocated to television. Certainly, Bean did not testify affirmatively that 
any reduction was made in the figures, showing the amount of expenses 
allocated to television, after the November 30, 1954 balance sheet was 
prepared. 
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20. In its federal income tax returns, according to Bean's testi- 
mony, KTRM treated the above-referred to sum of $13,003.92 as a 
capital gain; and there was at the time of the last hearing a controversy 
pending with the Internal Revenue Service over the treatment, but not 
over the amount, of the item. According to Bean, the Internal Revenue 
Service contended that it was a reimbursement of expenses in obtaining 
the TV permit and not the sale of any capital asset and that it should be 


treated as ordinary income rather than as a capital gain. 2% Bean 


qualified his testimony on this subject by stating at the outset: "I am not 
qualified to go into detail because not the entire proceeding was handled 
by me, "22 No federal income tax returns of KTRM, no correspondence 
between KTRM and the Internal Revenue Service, and no ruling or written 
evidence of official action by the Internal Revenue Service with reference 
to KTRM's income tax returns were offered in evidence. In view of the 


ambiguity in Bean's testimony referred to 


i ld ARCS ein Lia OR 


— This figure was composed of $28,421.15 - accounts receivable 
KTRM-TV, and $26, 190.24 - organization expense, and included expenses 
which had been incurred but were not yet paid as well as those paid. 


18/ Bean testified that KTRM's books did not include any allocation of 


the salaries of Trum and Hughes to its television expense; [that the 

$13, 003.92 item in dispute with the Internal Revenue Service had nothing 
to do with the salaries of Trum and Hughes; that the salaries of Trum and 
Hughes were charged to ordinary operating expenses for the year they 
were incurred; that if KTRM were reimbursed for salaries incurred in 

a prior year then such reimbursement would be treated as ordinary in- 
come or a reduction in salary expense at the time they received it. 


19/ The record reference cited by Enterprise does not support its pro- 
posed finding that "Bean testified that he knew exactly what alleged ex- 
penses were involved in the $13, 003.92 dispute with IRS."| Also, see 

footnote 15, paragraph 18, supra. 
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above and in the absence of KTRM tax returns or correspondence with 
the Internal Revenue Service, a finding cannot be made, as proposed by 
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Enterprise, that the evidence in the record shows an "admission by KTRM 
in its dealings with IRS that its television expenses were $13,003.92 less 
than the $55, 000 it received from Beaumont Broadcasting," or that "the 
total expenses claimed by KTRM in its dealings with IRS amount to 
$41, 996.08," where the term "expenses" is used to mean expenses in- 
curred and not yet paid as well as expenses paid. 

21. KTRM, Inc., had established a special fund equal to 15 percent 
($13, 272.00) of the amount it had received ($88, 480) from the proceeds of 
the sale to the public of preferred stock which was used to meet the ex- 
penses it incurred in prosecuting its television application. Lists of 
disbursements from this fund had been established for the company. 
Bean produced a statement of cash receipts and disbursements, American 
National Bank, Operating Fund Account for the period September 1, 1951 
to June 30, 1952, showing total expenses disbursed of $10, 368.14. A 
total of $13, 272 had been deposited in this fund and the total of $10, 368.14 
is identical with the total for the items "Office Furniture and Fixtures" 
through "Withholding and O.A.B, Taxes Remitted" shown in Neil's item- 
ization (paragraph 4). The statement of cash receipts ‘and disbursements 
for the period of September 1, 1951 to June 30, 1952 was the last such 
statement rendered'on the special fund. Bean did not know whether there 
may have been additional disbursements from the fund even though no 
statement later than this had been prepared. The special preferred stock 
of KTRM, Inc., has been redeemed in its entirety, 100 cents on the 
dollar. The balance sheet of November 30, 1954, referred to above, 
includes an item under the heading "Other Assets Television," which 
Bean identified as the special fund with $72.07 shown as remaining in the 
fund as of that date from the $13, 272 (15% of $88,480) originally set aside 
for television expenses in the fund. 

CONCLUSIONS 

1. In its proposed conclusions, Enterprise questions whether the 

Commission should condone the reimbursement of any expense to an 
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applicant who withdraws from a proceeding. Contentions in this regard 


are rejected in view of the existing policy i/ of the Commission which 


gives its sanction to the payment of certain types of expenses, O. K. 
Broadcasting Company, 24 FCC 74; Beehive Telecasting Corp., 23 FCC 
739. 


ee od: ‘ 

— It is noted that the Commission, on June 30, 1958, released a notice 

of proposed rule making in Docket No. 12509, proposing to amend Sections 
1.311, 1.312 and 1,363 of its rules concerning "pay offs" for amendment 
or dismissal of applications. Unless and until the Commission's existing 
policy is changed through appropriate procedures, however, the Hearing 
Examiner feels she is required to observe the existing Commission 

policy which has been enunciated in numerous decisions. 
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2. Other questions presented require a determination of (1) whether 


the record now contains an itemization of KTRM's expenses in connection 
with the prosecution of its television application which may be accepted 
as reasonably supported and reasonably correct, and (2) whether the ex- 
penses are all of a type which may be reimbursed with propriety under 
the Commission's existing policy. No evidence was offered which ques- 
tions or challenges the good faith and purpose of Beaumont, Hobby and 
KTRM in entering into the agreement of December 15, 1954. 

3. From the above findings, it is evident that the record does not 
show the exact nature and composition of the $55,000 expenses claimed 
by KTRM at the Washington, D. C., meeting, since the itemization used 
at the meeting had not been preserved by the parties and their memory 
was not adequate to reconstruct it in specific detail. 

4. An itemization totaling $55,128.15 of KTRM expenses in connec- 
tion with the application for its TV permit during the period from August 
15, 1951 to December, 1954, prepared by Jack Neil, president of KTRM, 
under date of June 3, 1959, was received in evidence. This reconstruction 
of expenses by Neil was based on information concerning the amount of 
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legal and engineering fees obtained from the parties receiving the pay- 
ments, On a financial statement supplied to Neil by the KTRM accountant, 
on talks concerning travel and travel expenses with individuals involved 
in such activity for KTRM, on Neil's memory and estimates of travel 
and salary expenses, and on checking airline fares with the airlines. 
Basic company records to support a complete itemization of such ex- 
penses during this period were no longer available. 

5. No serious question was raised on the record as to the authen- 
ticity or correctness of the items for legal and engineering expenses or 
of the items supplied from the financial statement.— The total of these 
items is $35,351.16. There is some question as to whether Neil's 
estimates of $6, 451.99 for travel expense and $13, 325.00 for salaries 
allocated to TV application expenses are reasonably supported and as to 
whether an applicant may be reimbursed for salary expense with pro- 
priety under the Commission's existing policy. 

€. Enterprise sought to attack the reliability of Neil's estimates 
of expenses for travel and salary by showing that the total expenses for 
television claimed by KTRM in its federal income tax returns were only 
$41, 996.08 instead of $55, 128.15 as shown in Neil's estimate. However, 
the KTRM tax returns were not introduced in evidence and, as pointed 
out in the findings, there is insufficient support in the record to make a 
finding that KTRM's tax returns presently in dispute with the Revenue 
Service only show $41, 996.08 for television. 


ipa See 


= Enterprise questions an item of $5,000 for a brokerage fee to Under- 
wood-Neuhaus because $4, 500 of the amount has not yet been paid. This 
is not a meritorious objection to the item, however, since itis a 
carried as a liability of KTRM. 
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expenses, both incurred and paid. Moreover, even if such a finding 
could be made, Enterprise's argument would fail because the record 
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shows that the full amount of the salaries for Trum and Hughes were 
reported in KTRM's previous income tax returns as operating expenses 
of KTRM in the years incurred and not as capital expenses associated 
with the television project.2’ Thus, the $41,996.08 expense figure, which 
Enterprise claims was reported, could, at best, only represent television 
expenses over and above salary expense and, if anything, would indicate 
slightly more, not less, total expenses in connection with KTRM's tele- 
vision application than are shown in Neil's estiniate = No \evidence was 
introduced to question the correctness of any specific items of travel or 
salary expense as estimated by Neil; and it is concluded that Neil's estimates 
are reasonably supported and may be accepted as reasonably accurate for 
what they purport to show.— 

7. The question of whether it is proper under Commission policy 
for an applicant to be reimbursed for salary expense of its officers or 
stockholders allocable to time spent on preparing and prosecuting an 
application requires the examination of Commission precedents. 

8. Enterprise bases its contention that the Commission has refused 
to condone the payment of salaries to stockholders of a corporate applicant 
in connection with the dismissal of its application on an order released by 
the Chief Hearing Examiner on November 15, 1955 in Rollins Broadcasting, 
Inc., 13 RR 138. In that case, the Chief Hearing Examiner granted a 
petition to dismiss an application "without prejudice" to the extent of 


dismissing the application. His order stated: 


is : 

: In Revenue Ruling 55-520 of the Internal Revenue Service, Internal 
Revenue Bulletin No. 1956-43, p. 11, October 22, 1956, 14R.R. 2038, 
it was held that if a corporation operates a standard ee station 


and makes expenditures to prosecute a contested television application, 
those expenditures must be capitalized and treated as part of the cost 
basis of an asset of permanent nature if the authorization is granted, but 
that if the authorization is not granted such expenses constitute a loss 
which is deductible from gross income in the year in which the authoriza- 
tion is denied. See also ruling of United States Tax Court in Radio Station 
WBIR, Inc., 31T.C. No. 80, dated January 23, 1959, 27 Law Week 2382. 
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hf Thus, $41, 996.08 for expenses other than salary, plus $13, 325 for 
percentage of salaries allocated to TV application expenses, would total 
$55, 321.08, whereas Neil's total is $55, 128.15. 


5/ It would be arbitrary, indeed, to reject estimates where the basic 
records of transactions taking place some five to eight years previous 
are no longer available and the parties had no reason to expect, from 
Commission policy in existence at the time, that the records would have 
to be produced at a later date. 
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' | . . although there is evidence of good faith on the part of 
petitioners in connection with the application involved, their trans- 
action with Rollins Broadcasting, Inc., insofar as it involves the 
payment and acceptance of consideration in an amount greater than 
the cash outlay incident to the preparation, filing and prosecution 
of such application, viz., "Reimbursement officers’ salaries,’ does 
not have the sanction of the Commission. . ." 


This order was not reviewed by the Commission, en banc. However, the 


Commission, en banc, subsequently granted the application of Rollins 
Broadcasting, Inc. (the competing applicant who had made the payment), 
on December 21, 1955. Similarly, by order of January 9, 1957, the 
Chief Hearing Examiner granted the petition of Joe B. Carrigan, Trustee, 
and James K. Smith, a partnership, d/b as Smith Radio Company, to dis- 
miss their application "without prejudice” to the extent of dismissing the 
application. Port Arthur College, 14 RR 965, 966a. His order stated, 
at page 966: 
‘IT APPEARING FURTHER, that the 'value of services’ of 
Joe B. Carrigan in connection with the radio and television activities 
of Smith Radio Company, supra, not being a legitimate '‘out-of- 
pocket’ expense item, the proposal of the parties to the extent that 
it involves the payment of compensation for such services does not 
have the sanction of the Commission. . ." 
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This order was not reviewed by the Commission, en banc. | However, the 
Commission subsequently granted the application of Port Arthur College, 
one of the competing applicants who made the payment to Smith Radio. 
In the Hearing Examiner's Initial Decision, which was made effective 
by order of the Commission, en panei Port Arthur College, 22 FCC 525, 
543, and 14 RR 1234, 1251, the following appears: 
"57, The petition of Smith Radio Company requesting the Commis- 
sion to dismiss its mutually exclusive competitive a hae in this 
proceeding was predicated upon an agreement entered into between 
Port Arthur College, Smith Radio Company and Jefferson Amusement 
Company dated December 15, 1956, in which the partners in Smith 
Radio Company are to be paid a total sum of $75, 000/as reimburse- 
ment for Smith Radio Company's expenses in the prosecution of its 
Channel 4 mutually exclusive application since 1952.) The agreement 
provides for the initial payment of $20,000 with the remainder to be 
paid in specified amounts during the first four years of the operation 
of the proposed television station. The affidavits in support of the 
reasonableness of the sums to be paid reflect certain out-of-pocket 
costs incurred by the partners for engineering and attorney fees, 


travel expenses and other costs incurred by the partners in activities 
deemed by them to be necessary and 


—————— 


— Certain modifications were made in the decision which are not here 
material. 


[6246] 
[6380] 


"desirable in the furtherance of their then pending television applica- 
tion. The affidavit of one of the partners executed on December 15, 
1956 states that a conservative estimate of the reasonable value of 
the services rendered and the cash advanced in connection with the 
prosecution of that application is in excess of $100,000. Ina 
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second affidavit executed January 15, 1957 by one of the partners of 
Smith Radio Company, it is stated that the sum of $75,000 was 
established ''... as being the sum most nearly representing the ex- 
penses to the said partners in the proportions set out in said agree- 
ment, and affirms that none of said sum will constitute a profit to 
the said partners.' No evidence was offered which questions the 
expenses of Smith Radio Company or its partners and no evidence 
was offered which questions or challenges the good faith and purpose 
of Port Arthur College and Jefferson Amusement Company in enter - 
ing into the agreement with Smith Radio Company." (Emphasis supplied) 
Neither the Hearing Examiner who issued the Initial Decision nor the Com- 
mission, en banc, indicated disapproval of the payment of compensation 
for the value of services rendered. Thus, it does not appear that the 
Commission, en banc, has adopted or followed the policy enunciated by 
the Chief Hearing Examiner with regard to disapproving compensation for 
salary or services rendered. In Arkansas Television Company, 11 RR 359, 
361, the Commission made a Hearing Examiner's Initial Decision effective 
which approved the payment of $60,000 to cover "out-of-pocket expenses 
and obligations incurred" in the amount of $61,595.20, including items of 
$10, 433.98 for "office salaries" and $1,577.38 for "office supplies." 
Further Commission precedents on this subject are discussed in the Hear- 
ing Examiner's Initial Decision in Peninsula Broadcasting Corporation, 
27 FCC 127, 157, which was made effective by the Commission, en banc. 
9. From the above-cited precedents, it is concluded that the Com- 
mission, en banc, has established a policy of approving payments for 
salaries or services in appropriate cases; and no reason has been shown 
on this record why'the instant case should be treated differently from 
previous cases acted upon by the Commission, en banc. The Commission, 
en banc, may determine that its policy should be changed and may change 
its policies through appropriate procedures; but the function of the Hearing 
Examiner is to apply existing Commission policy insofar as it has been 
established. 


6247 
6381 
33 


10. In view of the foregoing, it is concluded, on the basis of exist- 
ing policy of the Commission, en banc, that the payment of $55,000 to 
KTRM by Beaumont neither "contravened the public interest" nor ''con- 
stituted an abuse of the Commission's processes," and that the grant to 
Beaumont Broadcasting Corporation, hereinbefore made, should be 
affirmed. 
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ORDER 
ACCORDINGLY, IT IS ORDERED, This 29th day of October, 1959, 
that unless an appeal to the Commission from this Initial Decision is 
taken by any of the parties, or the Commission reviews the Initial De- 
cision on its own motion in accordance with the provisions jof Section 
1.153 of the rules, the Commission's grant to Beaumont Broadcasting 
Corporation, hereinbefore made, of a construction permit |for a new 
commercial television station to operate on Channel 6 in Beaumont, 
Texas, subject to the condition that its antenna structure shall be painted 
and lighted in accordance with Part 17 of the Commission's Rules, IS 
AFFIRMED; and the application of The Enterprise Company for the use 
of the same facilities IS DENIED. 
/s/ Annie Neal Huntting 


Hearing Examiner 
Federal Communications Commission 


Released: October 30, 1959 

and effective 50 days thereafter, 
subject to the provisions of the 

rule cited in the ordering clause above. 
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[Rec'd Nov. 25, 1959, FCC] 


BROADCAST BUREAU'S EXCEPTIONS TO 
SUPPLEMENTAL INITIAL DECISION 


* * * 


[ 6253] 
* * * * *x 
5. To the omission from the Initial Decision of the following 
pertinent conclusions (see brief): 


[6254] 
"Account should be taken of the reasons behind the present Com- 
mission policy which in general limits applicants seeking to dis- 
miss applications while in hearing to reimbursement for ‘out-of- 
pocket expenses' only. The purpose is primarily to discourage 
the filing of 'marginal' or 'strike' applications in anticipation that 
payment may later be exacted in consideration for the amendment 
or dismissal of such applications, to ensure that less qualified 
applicants will not use the Commission's hearing processes in 
order to buy off better qualified applicants in comparative cases, 
and in general in order to make certain that the purpose of holding 
Commission hearings on applications for broadcast facilities will 
not be defeated by such 'pay-offs'. Consequently, it would seem 
that if applicants were permitted ordinarily to receive a profit 
in return for the dismissal of their applications (or, indeed, to pad 
their so-called 'out-of-pocket' expenses with unwarranted alloca- 
tions of officers' salaries to the cost of processing of the particu- 
lar application involved) this would be an open invitation to all to 
indulge in the very practice which the Commission is seeking by 
its policy to thwart. Bearing this reasoning in mind we are left 
with the conclusion in the present case that the record does not 
show that KTRM, Inc.'s television application ever was a 'marginal' 
or 'strike' application, that the $55,000 payment to KTRM was 
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was made for any purpose other than to settle or at least to simplify 
continued litigation in good faith, or that there was any abuse of the 


Commission's hearing processes." 
* * * 


[ 6256] 
[Rec'd Nov. 25, 1959, FCC] 


BROADCAST BUREAU'S BRIEF IN SUPPORT OF EXCEPTIONS 
TO SUPPLEMENTAL INITIAL DECISION 


* * * * 


[ 6258] 
* * * * * 

Since, we believe, the entire good faith of the parties -- and more 
especially of Beaumont as the payor of the $55,000 consideration -- has 
been established by the record in this case irrespective of the attempted 
breakdown of the consideration paid, which showed an allocation for 
officers' salaries, it was unnecessary for the Supplemental Initial De- 
cision to pass upon the propriety of the inclusion of officers' salaries in 
the breakdown (Exceptions 2-4). However, the references in the Sup- 
plemental Initial Decision ("'Conclusions", paragraph 8) to Commission 
decisions in other cases (Rollins Broadcasting, Inc., 13 RR 138; Port 
Arthur College, 14 RR 965) involving similar items of expense and 
subsequent grants to the payor applicants simply do not justify the over- 
all conclusion (paragraph 9, Supplemental Initial Decision) that the Com- 
mission "has established a policy of approving payments for salaries 


: A k 2 
or services in appropriate cases" .— 


y—————— 


=<’ arkansas Television Company, 11 RR 359, cited towards the end of 
paragraph 8 of the "Conclusions", is completely inapposite to the ques- 
tion discussed by the Hearing Examiner since there is no|indication that 
officers' salaries were even involved in that case. Obviously, "office 
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salaries", one of the items there involved to which the Supplemental 
Initial Decision refers, may include such items as salaries to steno- 
graphic help and are certainly not the same thing as officers' salaries. 


[6259] 

These cases, it seems to us, justify no conclusion whatever that the 
rulings of the Chief Hearing Examiner dismissing with prejudice the 
payee applications were erroneous or that the reimbursement of the 
payees for something in excess of actual out-of-pocket expenses (whether 
in the form of officers' salaries or even of profit to the payees) will or 
will not be permitted by the Commission in passing upon the qualifica- 
tions of the payors. As we have indicated we believe the Commission 
would wish to consider all pertinent factors in the light of the reasons 
behind its policies ion the reimbursement question in each case coming 
before it and that it would not want to hold that the payment of something 
more than actual out-of-pocket expenses is per se against the public 
interest if, as in the principal case, other factors point convincingly to 
a decision favorable to a grant of the payor's application. (See Exception 
1 for a summary of these factors in Beaumont's favor and the discus- 
sion above.) 

Since it is evident from the record as a whole in the principal case 
that no abuses were involved or have occurred here the whole question 
of the propriety of KTRM's allocation of officers’ salaries as part of the 


expenses for which it was reimbursed by Beaumont is not reached, 


In any 


| crm , SE Re 
3 It is to be noted that the cases involving dismissals on payment of 


expenses which included officers' salaries, cited by the Examiner in 
paragraph 8 of the Supplemental Initial Decision (Rollins Broadcasting, 
Inc., 13 RR 138 and Port Arthur College, 14 RR 965), occurred long 
after the settlement in the principal case (December 1954). Certainly 
the parties -- Beaumont Broadcasting in particular -- cannot be charged 
with bad faith when they could not have even been aware at the time of 
the existence of a policy disallowing officers’ salaries as a legitimate 
"out-of-pocket" expense item. 
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[6260] 
event, it appears from the record that the amounts allocated for the 


salaries of Hughes and Trum in this case in the prosecution of KTRM's 
television application were reasonably based upon the time|spent by them 
on this matter, and if KTRM did gain a profit from the reimbursement 
there is nothing to suggest from such factor alone that the conclusions 

of good faith by the parties (especially of payor Beaumont), in negotiat- 
ing the settlement, which flow from an analysis and evaluation of the 


entire record, should be disturbed. 
* * * 
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SECOND SUPPLEMENTAL DECISION 


By the Commission: Commissioners Ford, Chairman; Cross and King 
not participating; Commissioner Bartley dissenting. 


Preliminary Statement 

1. This proceeding involves the applications of The [Enterprise 
Co. (Enterprise) and Beaumont Broadcasting Corp. (Beaumont), each re- 
questing a construction permit for a new television broadcast station to 
operate on Channel 6 at Beaumont, Texas. These applications were first 
heard in a consolidated proceeding together with a third application, that 
of KTRM, Inc. (KTRM). The Commission by final decision released 
August 6, 1954 (9 RR 816), granted the application of Beaumont and de- 
nied the applications of Enterprise and KTRM. On appeal to the United 
States Court of Appeals for the District of Columbia Circuit by Enter - 


prise from (a) the Commission's final decision, released August 6, 1954, 
and (b) 2 memorandum opinion and order of the Commission, released 


January 28, 1955, denying the Enterprise petition for reconsideration 
and rehearing of the said decision, the court, on December 29, 1955, 
reversed and remanded the case to the Commission. The /court did not 


set aside the grant to Beaumont or require the Commission to do so, 
pending disposition of these proceedings. 
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2. Upon completion of the proceedings before the Commission 
pursuant to remand, a Supplemental Decision was issued by the Com- 
mission on April 16, 1958 (24 FCC 271) and Enterprise again appealed 
to the United States! Court of Appeals for the District of Columbia. 
That court 


iM 
[6399 


oo , ee te 
reversed and remanded to the Commission for reconsideration,— from 


which action arisesi the current stage of this proceeding. 

3. Many facets of this case have received their ultimate con- 
sideration and recital of their details would only burden the record. 
Suffice it to say that KTRM, Inc., an original applicant in addition to 
The Enterprise Company and Beaumont Broadcasting Corporation, with- 
drew from the competition after the Commission Decision of August 4, 
1954 (9 RR 816). KTRM received the sum of $55,000. The source of 
the funds, repayment provisions, etc. are no longer of moment. The 
payment was, in general terms, reimbursement of KTRM expenses 
(24 FCC 279, par. 22-25) and the Commission so found. It is to this 
aspect of the matter we now advert. 

4. Enterprise, as stated, again appealed to the Court of Appeals 
for the District of Columbia. That court reviewed the Commission 
proceedings and determined that the Commission had not adduced suf- 
ficiently detailed evidence concerning the expenses claimed by KTRM 
to justify the Commission's finding that the sum so claimed"... is only 
‘out-of-pocket’ expenses ...'' on which, in turn, may be rested a con- 
clusion that "all is well". The Court analyzed the evidence and pointed 
out that there was only testimony of Beaumont (the payor) and Hobby 
(the lender). Absent was the evidence of KTRM, spender and reim- 
bursee of the funds. '"On the record" stated the Court, "we cannot hold 
that the showing of the nature of the consideration paid was any more 
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substantial than the showing we held insufficient in Clarksburg"=?/ and 
the matter was reversed and remanded. 
5. We thereupon reopened the record and remanded to the Hearing 
Examiner for further hearing on the following issues (24 FR| 3616): 
(1) To determine the nature and composition of the $55, 000 ex- 
penses claimed by KTRM at the Washington, D. C. meeting on 
December 13, 1954, which sum was later paid to KTRM by 
Beaumont with funds loaned Beaumont by W. P. Hobby, as a re- 
sult of which payment KTRM withdrew from further participation 
in the proceedings herein. 
(2) To determine in the light of the foregoing determination 
whether such payment either contravened the public interest or 
constituted an abuse of the Commission's processes. 


i Se 
1/ he Enterprise Company v. FCC (C.A.-D.C.; 1959), 105 U.S. App. 


ries 119, 265 F.2d 103, 18 RR 2031. 
2 


— Clarksburg Pes Co. v. FCC (C.A.-D.C.; 1955), 96 U.S. App. 
D.C. 211 at 220, 225 F. 1 at 520. 

3/ 105 U.S. App. D.C. 119 at 122, 265 F.2d 103 at 106, 18 RR 2031 

at 2033. 
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(3) To conclude in the light of the foregoing determinations whether 

the Commission's grant to Beaumont Broadcasting Corporation 

hereinbefore made should be affirmed or otherwise disposed of. 

6. The Hearing Examiner's Supplemental Initital Decision re- 
leased October 30, 1959 (FCC 59D-102) determined that the/nature and 
composition of the payment had been fairly established, that nothing 
therein contravened the public interest or abused the Commission's pro- 
cesses, and concluded that the grant to Beaumont should be jaffirmed. 
Exceptions were filed by The Enterprise Company and the Broadcast 
Bureau, a Reply was filed by Beaumont, and oral argument jwas held. 
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Rulings on exceptions are contained in Appendix A. 
ANALYSIS OF TESTIMONY AND DISCUSSION 

7. It has already been found that on December 13, 1954, a con- 
ference was held in Washington, D. C., at which representatives of 
Beaumont, KTRM and W. P. Hobby (in his individual capacity) agreed 
that KTRM's properly reimbursable expenses were about $55,000, based 
on an itemized statement which was not introduced into evidence (24 FCC 
279). Jack Neil, president, director and stockholder of KTRM testified 
herein that the statement used at the conference no longer existed but 
that its total was slightly in excess of $55,000. Neil offered an itemized 
statement herein which he testified was true and correct to the best of 
his knowledge and belief. Such statement (to be set forth in detail, infra) 
may be broken down for discussion purposes into three broad sections: 


a. General organizational expenses in 
connection with KTRM television 


application (e.g. engineering and legal 
expenses, furniture, postage, etc.) $35, 351. 26 


b. Travel expenses ' 6, 451.99 


Pro-rated share of executive salaries 
of KTRM, Inc. charged to television 13, 325.00 
$55, 128.15 


8. Neil testified that the $35, 351.16 figure given above was 
reasonably exact, having been culled from various books of original 
entry. No objection was raised to such individual items or the total 
thereof and we accept them as essentially correct. The item of 
$6, 451.99 for travel expense was admitted by Neil to be an estimate 
based upon the best recollection of the individuals who made the trips 
(as to the number of trips) and the cost of the trips, calculated by 
either the commercial cost of transportation or a mileage rate plus a 
reasonable per diem allowance. 
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9. The third item, the $13, 325.00 has excited the most controversy. 
Neil testified that the 1954 itemization upon which the reimbursement 
agreement was based included an item for the pro-rated portion of the 
salaries of KTRM Vice-President Trum and Chief Engineer Hughes, 
i.e. a portion of their salaries from KTRM, Inc. (the primary business 
of which is operating an AM station), payable on a per annum basis re- 
gardless of what services they performed, which was attributable to the 
television application and was therefore a pro tanto loss to the over-all 
operation of KTRM, Inc. when the television application was discontinued 
or, in the alternative, a reimbursable expense. Neil did not testify that 
the 1954 item was $13, 325.00 or that he had any recollection of what the 
amount was. He further testified that the instant amounts were "arbitrary 
minimum figures". 
10. Enterprise has excepted to allowance under any circumstances 
of the salaries of Trum and Hughes on the basis of alleged Commission 
precedents barring the reimbursement of a withdrawing applicant for 
salary expenses of principals, ranking officers and/or stockholders. 
The reasoning seems to be that Rollins Broadcasting, 13 RR 138 (1955) 
and Port Arthur College, 14 RR 965 (1957) forbid such allowance in ex- 
plicit terms. We do not agree. The cases lend themselves |to such a 
literal interpretation but closer examination discloses that the disapproval 
was not qua officers’ salaries or principal's salary, but because the 
monies had neither been paid out nor was there a legal obligation to pay. 


In Rollins, in fact, the officers’ salaries" in question were not even 
> > 


those of the dismissing applicant but were rather to be a gratuity to dis- 
tinct business entities which had presumably suffered by reason of time 
off taken by their officers who were participants in the dismissing ap- 
plicant. The argument advanced that reimbursement should|be disap- 
proved because the officers, whose salaries are to be reimbursed, are 
also stockholders completely escapes us. There are fields of law in 
which public policy demands that an agent be barred from a personal 
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profit in addition to his fee, and the like but we discern nothing of such 
nature here. The corporate officers of KTRM, Inc. are such officers 
and are paid their salaries regardless of whether they are stockholders 
or not. Reciprocally, the stockholders share in the profits or losses of 
KTRM, Inc. regardless of their status as officers. But we know of no 
rule of law, equity, public policy or reason - nor have we been cited to 


any - which forbids reimbursement of a withdrawing applicant for 


legitimate expenses of salaries paid to employees (e.g. president, chief 


engineer, etc.), merely because such persons in their capacities as 
stockholders will ultimately benefit along with their fellow-stockholders 
who are only investors and not employees. To the collateral argument 
that, because Trum and Hughes would have worked for KTRM and drawn 
their full salaries absent a television application, the expense is not a 
true out-of-pocket expense, we can only reason that if their time had 
not been devoted to the television application, it would presumably have 
been devoted to advancing KTRM's interests in some other field, which 
field of advancement has suffered by their non-application. As a matter 
of proper cost accounting, therefor, it matters little whether KTRM's 


expense be computed in terms of work paid 
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for (on the television application) and not used, measured by the pro 
rata salaries, or by work paid for (on AM or other fields) and not per- 
formed, measured on the same basis. 

11. Testimony was also given by one Frank Bean, an employee 
of an independent accounting firm which kept KTRM's books on a con- 
tract basis from raw material furnished by KTRM operating personnel. 
He testified that he kept the KTRM books for and on behalf of his firm 
for the period in question, that at the close of accounting periods the 
raw material and books of entry were returned to KTRM for storage, and 
that the only materials at his disposal were records of the accounting firm 
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pertaining to KTRM, rather than KTRM records as such. Bean pro- 
duced a balance sheet of KTRM as of November 30, 1954 containing an 
item: 

"Other Assets - TV 


Accounts Receivable KTRM-TV $28, 421.15 
Organization Expense 26, 190.24 


$54, 611.39" 
which he explained as being the status of the accounts of KTRM, Inc. 
reflecting sums spent or owed for the television application as dis - 
tinguished from the AM operation. He could not further explain the 
composition of the bulk figures other than to state that he recalled that 
the Trum/Hughes salaries were not included in such amounts. 

12. The testimony of Bean concerning salary allocation in no way 
conflicts with that of Neil for, it is to be remembered, that Neil's testi- 


mony concerns a negotiation in Washington, D. C., arrived at on an ad 


hoc basis, whereas Bean's testimony concerns the explanation of book- 


keeping entries in Texas. Thus, the mere fact that Bean's books in 

Texas did not contain such an allocation is no bar to Neil's bargain in 

Washington having been struck on such a basis. Conversely, if Bean's 

accounts in Texas contained television expenses of approximately 

$12, 808. 24 (i.e. $54,611.39 as shown on Bean's books, minus $41, 803.15 

[par.7, plus par.7, b, supra]) which were not taken into account by 

Neil when reaching the settlement agreement in Washington, | that would 

simply indicate a potential recovery which Neil omitted through design 

or inadvertence. The fact that the two grand totals (i.e. $55, 128.15 

and $54, 611.39) are nearly identical may be nothing more than coincidence. 
13. Other fragmentary testimony of Bean deserves some recogni- 

tion in view of the significance attributed to it by Enterprise, He testi- 

fied that when the $55,000 reimbursement was received by KTRM in 

December, 1954, the television expense item (par. 11, supra) was com- 

pletely wiped off KTRM's books and a "surplus" was generated. The 

pertinent testimony is (Tr. 488/7 et seq): 
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"Q. Now why [does the December 30, 1954 balance sheet not 
carry an item of $28,421.15 - par. 11, supra]? What hap- 
pened between November 30 [ 1954] and December 30 [ 1954] 
to wipe! out that item? A. The $55,000 received [from 
Beaumont] was taken into the operations and all television 
items listed on the balance sheet had been [ were?] removed 
[i.e. there being no television item to record under ‘Other 

Assets + TV' on December 30, 1954, there was no such entry]. 
. And was therea surplus then? A. Yes. 
. And is that the item which is in dispute with the Bureau of 
Internal Revenue? A. Yes." 
* * * * * 
(Tr. 490/6 et seq): 

"Q. Now you testified a moment ago something about a surplus. 
A. Yes. 

"Q. And was that surplus in the nature of about $13, 000? 

A. It was, sir." 


* * 


(Tr. 494/2 et seq): 


"Q. [Do] you have records that enable you to testify what made 
up the surplus of $13,000 odd dollars ...? A. Ihavea 
journal entry removing the T.V. items from the financial 
statement of KTRM which reflects the $13, 003.92." 

The foregoing testimony actually sheds little light on the problem. It 


tends to prove that the receipt of the $55,000 payment balanced and wiped 
out the television expenses of $54,611.39 (par. 11, supra). That figure, 
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having been computed for November 30, 1954 would have been subject 
to some upward revision, we assume, as, by chronology, it could not 
have accounted for the expense (for example) of Neil's trip to Washington 
for the final conference. However, a balance of these two essentially 
equal figures could not have resulted in a differential or "surplus" even 


remotely approaching $13,000.00. The question quoted from Tr. 494/2 


et seq and the answer thereto is even less informative. It is difficult to 
conceive a situation where the surplus would be "made up" of anything . 
By definition, the surplus would be that increment remaining after the 
accounted-for portion had been subtracted from the entire $55, 000 receipt. 
The answer, whereby Bean testified that his journal entry removed the 
T.V. items from the financial statement and reflected the $13, 003.92 is 
unintelligible. As we understand bookkeeping (and we are remitted to 
general principles, absent a detailed explanation), Bean's journal entry 
should have totalled $55,000, but have been analyzed to the/various 
accounts to which such sum was to be posted. If we assume that $13, 000 
was to be posted to something designated "surplus", there would be left 
only $42, 000.00 for posting to other accounts to wipe out or balance 
$54, 611.39 of "Other Assets - TV" (par. 11, supra). Manifestly this 
could not be. Neither can we accept the Examiner's rationalization 
(Initial Decision, Finding 16) that "the surplus referred to was a surplus 
over expenses actually paid as distinguished from a surplus over total 
expenses incurred, whether paid or unpaid" for Bean testified, inter alia, 
at Tr. 496/18 that KTRM was on an "accrual basis", on which basis the 
actual payment or non-payment of such sums would not have affected 
these figures. We have no choice but to reject this portion of Bean's 
testimony as meaningless. 
14, We face a similar problem when Bean's testimony concerning 
“the hassle with the Bureau of Internal Revenue" (Tr. 490/17) is evalu- 
ated. The most that can be said for his testimony in this regard, as 
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limited by his opening statement ("I am not qualified to go into detail 
because not the entire proceeding was handled by me." - Tr. 480/20), is 
that Bean had heard in some unspecified manner that $13,000 was in 
dispute with the Internal Revenue Service out of the $55,000 payment, the 
IRS claiming that it was a reimbursement of previously claimed expenses 
and KTRM having reported the sum as a capital gain or quasi-profit on 
the television transaction. As in the previous situation (par. 13, supra) 
the testimony of Bean was not only not the best evidence (although un- 
objected to on that basis) as he attempted to adduce on a hearsay basis 
what should have been a matter of testimony from more competent wit- 
nesses and official records, but, in the ultimate analysis, after his initial 
disclaimer, supra, he attempted to describe a dispute between KTRM and 
the Internal Revenue Service which, had it been established, would have 
proved nothing more than the fact that such dispute existed. Taking the 
view contended for by Enterprise at full value, viz. that KTRM admitted 
to IRS that its receipt of $55,000 for withdrawing from the competition 
resulted in an ill-defined gain of $13,000, it is almost a matter of 
judicial notice 
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that Internal Revenue Service accounting may, but does not necessarily, 
correspond to actual business practices. A prudent man in administering 
his business may consider particular items to be "expenses" without 
securing the concurrence of the Internal Revenue Service. Bean's answer 


to a question (Tr. 495/24 et’seq) exemplified this state of affairs, viz: 


"Q. Well, if'in a situation such as this where certain items are 
carried for income tax purposes [i.s.] as a capital gain, 
does that necessarily mean that they weren't actually ex- 
penses at the time they were incurred? A. No sir, the 
capital gain wasa[in?] doubt from the beginning but when 
we were in doubt we leaned toward the tax payment and it 
was not a surprise when they disallowed it." 
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It thus follows, we think, that if the reporting of the $13,000 as capital 
gain to IRS had been established (see discussion, supra) it would by no 
means have followed that the $13,000 was not a true reimbursable expense. 
15. Enterprise has advanced the argument that it is incredible that 
only the fragmentary records produced at the hearing have been preserved 
by KTRM, Inc., especially in view of the continuing negotiation with the 
Internal Revenue Service. It must be remembered that KTRM is no longer 
a party to this proceeding and that, from 1954 to the issuance of the 
subpoenae duces tecum in 1959, it had neither interest in nor responsibil- 
ity for preservation of such records. The internal bookkeeping practices 
of KTRM can be of no concern to the Commission. Further, the subpoena 
to Neil commanded him to bring" 
"all books, records,papers and documents in your possession 
and/or in the possession of KTRM, Inc. that contain any facts 
whatsoever with respect to the nature and composition of the afore- 
said expenses [see infra] of KTRM, Inc." 
the innuendo of "expenses" being: 
"expenses in connection with the prosecution of its television ap- 
plication over a period of more than 2 1/2 years, and for which 
KTRM Inc., was paid $55,000. ..." 
Similarly, the subpoena to Bean required: 
"All books, accounts, records and correspondence reflecting or 
dealing with expenditures or charges incurred by KTRM. . . in 
connection with the filing and prosecution of the television ap- 
plication of KTRM, Inc." 
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Absent evidence (not argument) to the contrary, it must be presumed 


that the witnesses complied with the terms of the subpoenae. 
16. To summarize the testimony adduced, it appears that the 
record contains evidence offered by Neil of KTRM tending to show that 
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the expenses claimed in the 1954 meeting were a total of $55,000, of 
which about $41,000 are indisputably proper charges to the KTRM tele- 
vision application, that some addendum, unknown in exact amount, at- 
tributable to the salaries of Trum and Hughes, was also considered, and 
that a figure of $13,000 would not have been unreasonable. The testimony 
of Bean tends to prove that in December, 1954, KTRM had spent or in- 
curred television expenses of about $54,000, not including the Trum/ 
Hughes salaries. Thus Bean's testimony makes it appear that KTRM's 
television expenses may well have been $54,000 (on the books) plus: 
$13,000 for Trum/Hughes salaries, a grand total of $67,000. Counter- 
vailing such determination is the testimony of Bean that the Texas ac- 
counts did not allocate the Trum -Hughes salaries to television (see dis- 
cussion at par. 12, supra), that a "surplus" of $13,000 was generated by 
the receipt of the $55,000 (par. 13, supra), and that the transaction has 
resulted in an argument with the Internal Revenue Service over the status 
of $13,000 (par. 14, supra). As stated, we find no necessary inconsistency 
in the salary allocation, and the latter two matters, insofar as Bean's 
testimony is concerned, we find unintelligible. 

FINDINGS OF FACT 

1. On December 13, 1954, an agreement was arrived at in Wash- 
ington, D. C., between KTRM, Inc., Beaumont and W. P. Hobby, as a 
result of which $55,000 was paid by Beaumont to KTRM, Inc., and KTRM, 
Inc. withdrew from further participation in this proceeding. The details 
attendant upon the agreement and the making thereof are set out in the 
Commission Decision of April 16, 1958, 24 FCC 271,' which decision is 
incorporated by reference as fully as if set forth at length herein. 

2. The $55,000 payment was reimbursement for out-of-pocket ex- 
penses incurred by KTRM, Inc. in the prosecution to that time of its 
television application herein. 

3. The detailed analysis of such expenses was embodied on a paper 
memorandum sheet, which sheet was not preserved and whose present 
whereabouts is unknown. 
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4, The sum of $35, 351.16 of such expense claim of $55, 000.00 
was comprised as follows: 
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Engineering Expenses - George Gautney 

Legal Expenses - Miller and Schroeder 

Brokerage Fee - Underwood-Neuhaus 

Office Furniture and Fixtures 

Clerical Salaries 

Postage 

Advertising 

Licenses 

Travel Expense - Miscellaneous 

Bank Service Charges 

Miscellaneous Expenses 

Office Expense 

Sales Commissions 

Printing and Stationery 

Engineer's School Registration Fee 

Miscellaneous Legal Expense 

Withholding and O.A.B. Taxes Remitted 

$35 

5. Travel expenses in connection with the television application 
in an unknown sum were included. Based on the best available evidence 
such travel expense amounted to $6, 451.99, comprised as follows: 


(a) Neil and Watson - 4 trips to Austin: 
Mileage $ 160.00 


Expense - 24 days 480.00 


(b) Neil, Watson and Trum-10 trips to Houston: 
Mileage 160.00 
Expense - 10 days at $25.00 250.00 


(c) Hughes to New York: 
Plane Fare 224.95 
Expense - 7 days 140.00 
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Hughes to San Angelo: 
Mileage 
Expense - 4 days 
Hughes to Lubbock: 
Mileage 
Expense - 4 days 


Hughes to Tulsa: 
Plane Fare 
Expense - 4 days 


Neil to Washington - 3 trips: 
Plane Fare 
Expense - 7 days 


Neil to Washington: 
Piane Fare 
Expense - 6 weeks - 42 days 
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Trum to Washington: 
Plane Fare 
Expense - 6 weeks - 42 days 


Hughes to Washington: 
Plane Fare 
Expense - 4 days 


McRae to Washington: 
Plane Fare 
Expense - 10 days 


Trum to Washington: 
Plane Fare 
Expense - 4 days 


Watson to Washington: 
Plane Fare 
Expense - 4 days 
Neil to Chicago: 
Plane Fare 
Expense - 4 days 


Trum to Chicago: 
Plane Fare 
Expense - 4 days 
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6. An unknown sum for the services of Joe Trum, Vice-President 
and Ben Hughes, Secretary of KTRM, Inc. in recognition of/the fact that 
a portion of their annual salaries, paid by KTRM, Inc., was paid for time 
spent on the television application and therefore a television expense item 
was included. 

7. A fair and reasonable allowance for the salaries would have 
been $9, 100.00 for Trum and $4, 225.00 for Hughes. 

8. The fragmentary accounts of KTRM, Inc. establish that on 
November 30, 1954, the television expense account of KTRM amounted 
to $54,611.39, no part of which included any allocation of salaries for 
Trum or Hughes. 

9. The total expenses of KTRM, Inc. chargeable to the television 
application herein as of the date of settlement (Finding 1, supra) were 
therefore: 

General organizational expenses $35,|851.16 
. Travel expenses 6,451.99 
Trum/Hughes pro-rated salaries 13,325.00 


Other expenses, un-itemized but 
supported by presumably qoEzeet 
standard books of account= 12, 808.24 


$67,936.39 


/ a Fare 
2 $54, 611.39 (Finding 11) - [$35, 351.16 (Finding 4) plus $6, 451.99 
(Finding 5)] equals $12, 808.24. 


[ 6320] 
[Tr. 6409] 


10. KTRM, Inc. has accepted the sum of $55, 000.00 and has 
withdrawn from these proceedings. 
CONCLUSIONS 
1. The fair and reasonable out-of-pocket expenses of KTRM, 
Inc. in this proceeding aggregated a sum not less than $55, 000.00. 
2. The application of KTRM Inc. in this proceeding was a 
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bona fide application filed and pursued in the ordinary course of business. 

3. The sum of $55,000.00 paid to KTRM, Inc. by Beaumont in 
this proceeding was fair and reasonable compensation for properly re- 
imbursable expenses of KTRM, Inc. incurred in the presecution of its 
application. 

4. Nothing contained in the transaction hereinbefore considered 
contravenes the public interest or constitutes an abuse of the Commis- 
sion's processes. 

5. The grant to Beaumont Broadcasting Corporation, hitherto 
made, should be affirmed. 

ACCORDINGLY, IT IS ORDERED, This 2nd day of November, 1960, 
that the Commission's grant to Beaumont Broadcasting Corporation, 
hereinbefore made, of a construction permit for a new commercial 
television station to operate on Channel 6 in Beaumont, Texas, IS 
AFFIRMED; and the application of The Enterprise Company for the use 
of the same facilities IS DENIED, 

| FEDERAL COMMUNICATIONS COMMISSION 


/s/ Ben F. Waple 
Acting Secretary 


Released: November 7, 1960 


_ [6321] 
[ 6410] 
APPENDIX A 


RULING OF THE COMMISSION ON THE EXCEPTIONS 
TO THE INITIAL DECISION 


Exceptions of The Enterprise Company | 
Exception No. Ruling 
1 DENIED. The record supports the finding made. 


2 ' DENIED. The size of the stockholdings of Trum 
| and Hughes is immaterial insofar as the principle 
is concerned. 


Exception No. 
3 


4,17 


6, 9 
8 


10 


11 


EXCEPTIONS OF THE BROADCAST BUREAU 


Exception No. 
1, 5 
2, 3 
4 
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[6411] 
53 


Ruling 
DENIED. Finding 10 does not contain the holding 
excepted to. 
GRANTED, 


DENIED. Despite the granting of Exception 4, the 
record does not require the holding contended for. 


DENIED for the reasons discussed in paragraph 14, 
"Analysis", etc. 
DENIED. 47 CFR 1.154 not complied/with in that 
page citations are not given. 


DENIED. The conclusion is supported by the 
findings and the findings are supported by the record. 


DENIED. Immaterial because the inquiry is directed 
to reimbursable expenses, not operating expenses or 
expenses recognized by the Internal Revenue Service. 


DENIED for the reasons discussed in paragraph 15, 
"Analysis", etc. 


DENIED. While not relying upon the Examiner's 
reasoning, the holding contended for by exceptor is 
not the policy of the Commission. 


GRANTED to the extent that Exceptor is correct in 
his contention that no such affirmative] policy has 
ever been established. 


DENIED. The conclusion is warranted by the 
record as a whole and the findings based thereon. 


[6322] 
[6411] 


Ruling 
DENIED as not necessary to the Decision herein. 
GRANTED, 


GRANTED, See ruling on Enterprise Exception 
14, supra. 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
June 11, 1959 
* * * * * 

The above-entitled matters came on for hearing pursuant to ad- 
journment, in Room 1230, New Post Office Building, ‘Washington, D. C., 
before ANNIE NEAL HUNTTING, Hearing Examiner (The Presiding 
Officer) at 10 a. m. 

* * 
JACK NEIL 
was sworn and testified as follows: 
DIRECT EXAMINATION 
BY MR, SMITH: 

Q. Mr. Neil, will you state your name, sir, residence, and 
occupation, please? A. Jack Neil, Beaumont, Texas; employed by KTRM. 

Q. Are you an officer of KTRM? Are you an officer of KTRM? 
A. Yes, sir. Iam. 

Q. What office do you occupy? A. President of the Corporation. 

Q. Are you appearing here this morning, Mr. Neil, by virtue of 
a subpoena having been served upon you? A. Yes, Iam. 

Q. Mr. Neil, Exhibit 108, Enterprise Exhibit 108, in this record; 
is a true copy of an agreement entered into December 15, 1954, between 
Beaumont Broadcasting Corporation,W. P. Hobby, and KTRM, Inc. 

With that brief description of the agreement, are you familiar 
with the agreement I have in mind? A. By number I'm not, sir, but 
I know there was an agreement among -- between KTRM, Inc. and 
Beaumont Broadcasting, and Governor Hobby. 

Q. Yes. 

Now, I want to direct your attention to paragraph -- I should 


probably say Article 2, of the agreement that I have just referred to; 
namely, the one dated December 15, 1954, and direct your attention to 


this much of paragraph or Article 2 of that agreement. 
"Beaumont shall forthwith pay over to KTRM the said sum of 
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$55,000 as reimbursement to KTRM of the sums expen 
in connection with the preparation and prosecution of it 


ded by it 
Ss applica- 


tion for a television construction permit in Beaumont as aforesaid." 
Now, Mr. Neil, has that particular requirement been complied with 


by Beaumont? A. Yes, it has. 


Q. And is it your testimony that KTRM, Inc. received a check 
for $55,000 as reimbursement to KTRM of the sums expended by it in 
connection with the preparation and prosecution of its application for a 


television construction permit? A. That's correct. 
* * * * * 


A. We had counsel representing us, sir. I didn't participate in 


the drafting of the agreement, no. 
Q. Who was your man? A. Arthur Schroeder of Mill 


Schroeder. 


er and 


Q. At the meeting in Washington, at the time of the drafting of 


the agreement, did you have with you a statement of the itemized ex- 
penses that KTRM had incurred in connection with the prosecution of its 


application? A. Yes, I did. 
Q. Do you have that statement with you now? A. No, 
Q. What happened to the statement, if you recall? A, 


the slightest idea, Mr. Smith. 


sir. I do not. 
I haven't 


Q. Do you recall what the total was on the statement that you did 
have with you at that time? A. Yes, sir. It was slightly in excess of 


$55,000.00. I mean, it wasn't $55,000. In round figures it 
haps. You know a few dollars more, hundred dollars more, 


like that. 
Q. Now, Mr. Neil, have you had occasion to prepare 


was, per- 
something 


or have 


prepared for you, an itemized statement of the KTRM expenses that 
were incurred by your corporation in connection with the prosecution 
of its television application? A. Yes, we have reconstructed it as best 


we could. 
Q. And how did you go about having it reconstructed? 


A. Off of 
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a financial statement that was prepared by our accountants together with -- 
as a result of a meeting with the men who were involved during this entire 
period of time regarding trips and expenses and things of that sort. 

Q. Do you have copies of such an itemization with you now? 
A. IthinkI do have. Yes, sir. I do have. 

Q. Do you have the original copy? A. Sir? No, sir. I don’t have 
the original copy. This is a carbon copy of the original. I don't have 
the original. 

MR. SMITH: Off the record a moment. 

(Discussion off the record.) 

THE PRESIDING OFFICER: On the record. 

BY MR. SMITH: 

Q. Mr. Neil, showing you what has been marked as Exhibit 200 
for identification, is that the statement that you have just testified to? 
A. Yes, sir, it appears to be. 

Q. Will you look at it so you can say definitely? A. It's the same 
as Lhave, yes, sir. 


Q. Did you prepare this statement yourself, Mr. Neil? A. Yes, sir. 
Q. And do you know it to be true and correct? A. I do. 

MR. SMITH: I offer Exhibit 200 in evidence. 

MR. KRAUSHAAR: No objection. 

THE PRESIDING OFFICER: Exhibit 200 admitted. 


| (Applicant's Exhibit 200, Witness Neil, 
marked for identification and received 
in evidence.) 


BY MR, SMITH: 

Q. Mr. Neil; Exhibit 200, which has now been admitted into 
evidence -- I want to ask you this question. 

Is this itemization, now, a true and correct itemization to the best 
of your knowledge and belief of the nature and composition of KTRM 
expenses for which it was reimbursed by Beaumont? A. Yes, it is. 

MR. SMITH: I have no further questions. 
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MR. MARKS: Madam Examiner, the usual procedure would be for 
me to cross-examine at this time, but in view of the language of the Court, 
I would be glad to yield my position to Mr. Kraushaar and defer my 
cross-examination until he is completed. 

MR. KRAUSHAAR: I may state, Madam Examiner, of course this 
is an adversary proceedings between Enterprise Company and Beaumont 
Broadcasting Corporation; and I have no peculiar knowledge jof any of the 
facts in the case. I don't object to going ahead and cross-examining at 
this time, but I think it is a matter of discretion with the Examiner. 

Normally, the procedure would be for the applicants to go first. 

THE PRESIDING OFFICER: The Examiner is not going to direct 

procedure different from what we usually follow unless there is 
some reason for it. However, if you desire to go first you may do so if 
there is no objection. 

MR. KRAUSHAAR: I don't. I'll go first in order to move this along. 

THE PRESIDING OFFICER: Very well, if there is no |objection, 
you may proceed. 

CROSS-EXAMINATION 
BY MR. KRAUSHAAR: 

Q. Mr. Neil, you testified a moment ago concerning the original 
breakdown of expenses at the time of the conference session or meetings 
in December, 1954; that you don't know what became of that 

Do you recollect in what form that statement was oealea? Was 
it on yellow paper, white paper, or was it typed or handwritten? 

A. I can't tell you whether it was on yellow paper or white paper. I can 
tell you that to the best of my knowledge -- best of my memory it was 
handwritten. When this thing was concluded, as far as I was concerned -- 
KTRM was concerned -- television was over, finished, through, and 
dead; and we buried it and that was that. 

Q. Did you prepare the original itemization? A. Yes, sir. 


Q. Personally? A. Yes. Well, personally, yes personally with 


the help -- excuse me -- of some of my associates. 
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Q. How was the original itemization -- how did you go about pre- 
paring the original itemization, to the best of your knowledge and recol- 
lection? A. Substantially the way we went about this? 

Q. AsI understand it, sir -- and correct me ifI1 am wrong. This 
time you had your auditor or accountant go over your books and try to 
reconstruct it. A. We had our auditor go over the forepart of these items 
here and he got those from the books which he has kept since we've been 
in business, and the latter part of it we got simply from the number of 
trips we made and’ where we made them to and the monies we spent. 

Q. By the latter part, you mean the items beginning with the 
item listed as, 'Travel Expense" down to the end of the document? 

A. Yes, that's correct. 

Q. Including "Percentage of Salaries Allocated to TV Application 
Expenses"? A. Yes, sir. 

Q. Is that your own reconstruction? A. Yes,’ sir. 

Q. Did you go about -- how did you go about preparing the original 
list which you -- A. I'm sure you asked me a question that goes back to 

19-- What was it? 54? 

Q. 54, A. That, I can't answer you, definitely. 

I can only say that at that time we had in our possession more in- 
formation and more figures than we have at this time, and -- because 
it was a current item. There were current items at that time which are 


no longer current. 
Q. So that Exhibit 200 then is just a reconstruction based at least 


in part, on your recollection? A. This here? 

Q. Yes. A; Yes, this is a reconstruction in part from a recol- 
lection my own personal recollection, and the men who were involved in it. 

Q. And it is possible, sir, there may be some errors in this, or 
omissions? A. If there were, it would be infantestimal. 

Q. By this, of course, you mean Exhibit 200? A. I'm talking 
about the one I'm looking at. I don't know whether it's 200. 

Q. That's 200, sir. A. Yes, sir. 
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Q. Now, at the meeting in connection with the original list -- do 
you remember showing that list to anybody back in December, during 
the meetings in December of 1954? A. Oh, yes. Yes, I showed them 
to other people. 

Q. Who did you show them to? A. I showed -- like toC. B. 
Locke, Beaumont Broadcasting. Darryl Cannon, Beaumont Broadcasting. 
I showed them to Jack Harris, representing Governor Hobby. 

Q. You recollect whether any of those gentlemen asked any ques- 
tions concerning the items on the list? A. That's pretty hard to say, 
sir. I'm sure they must have asked some questions, but what they asked 
I couldn't tell you. At this time, I don't know. 

Q. Do you recall whether you asked for the list back|after these 
conferences or whether they gave them back to you? A. No, sir. 

Q. Is it that you don't recall? A. I just don't recall. No, sir. 

Q. Now, will you please examine Exhibit 200, your copy of the 
Exhibit 200, sir? A. Uh-huh. 

Q. Can you tell me what the item of licenses is? 

Pointing to my copy, it comes to $439.50. What does it represent? 
A. That's right. 

That represents licenses being paid to the Secretary of State to 
the State of Texas for the purpose of being licensed for this sale of stock. 

Q. I see. Can you tell me what this miscellaneous expenses might 

include? Apparently that comes to $291.05 on my copy. A. No, 
sir. I'm afraid I can't tell you that. If I could, I'm sure it wouldn't be 
under miscellaneous. I just don't know. I don't recall. 

Q. I assume those two items were taken off your books -- your 
corporate books. A. Yes, they were. 

Q. Now, turning to the travel expenses for a moment, did you 


make -- Have yee ever totalled up those expenses, Mr. Neil? A. Have 
I totalled them? | : : 


Q. Yes. A. Yes, sir. I totalled this list here. 
-Q: Isee'there:is:!a grand total for all the items for the list. I'm 
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just talking about travel expenses. A. No, I don't know that I broke it 
down separately. At this time I don't know, sir. 

Q. Would you say it comes to around $6,600.? A. I don't know. 
I'd have to have an adding machine to tell you that. 

Q. Isee. 

Now, would you please tell me who are Mr. Watson and Mr. Trum. 
Was their position at that time with KTRM? A. Mr. Watson was a 
stockholder, a member of the Board of Directors, and our local attorney 

in Beaumont. 

Q. And Mr. Trum? A. Mr. Trum was Vice President of the 
Corporation and a full-time employee of the Corporation and a member 
of the Board of Directors. 

MR. MARKS: And a stockholder? 

THE WITNESS: Yes, of course. Yes. He was a stockholder. 
That's correct. 

BY MR. KRAUSHAAR: 

Q. Mr. Ben'F. Hughes was Secretary and Director. Is that right? 
A. What, sir? 

Q. Secretary and Director. A. Mr. Hughes was Secretary, 
Director, and stockholder and our Chief Engineer. 

Q. Who was Mr. McRae? A. Mr. McRae was a member of the 
Board of Directors, a stockholder, and our Commercial Manager. 

MR. KRAUSHAAR: I might call the Examiner's attention to the 
fact regarding these individuals. Apparently there are findings concern- 
ing them, beginning with paragraph 18 on page 12 of the original, initial 
decision. 

THE PRESIDING OFFICER: Right. 

BY MR. KRAUSHAAR: 
Q. Now, could you explain, sir, what the four trips to Austin, 


Texas, were about? What was the purpose for these trips? A. Yes, I 
403 can. 
In the first place, it was necessary for us to raise some money to 
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finance a television application, and Mr. Watson and I went to Austin -- 
made several trips there -- to talk with the Securities Commissioner, 
with the Secretary of State, in the process of getting information as to 
how we should go about administering our charter, changing |our capital 
stock to make the sale of this stock in Texas permissable. 
Q. How do you know there were four trips? Could there have been 
more than four? A. I don't know. I can't tell you. 
Q. Is this an educated guess? A. Proof of the matter is, there 
is probably more than four trips. 
Q. Then it is an educated guess, I mean the number of trips listed 
on Exhibit 200 are only an estimate -- could have been more or less. 
A. That perhaps is an estimate, give or take a trip. 
Q. What were the ten trips you have listed here to Houston, about? 
A. Oh, well -- that -- 
Q. I'm not asking you tell me in detail, because I realize there 
have been -- in reference to my question. I don't expect you to remember 
this in every detail. I realize there has been a passage of some six or 
seven years or more since some of these things occurred. I would like 
to know generally what this item is here, "10 trips to Houston." 
What was it for? A. They were for the purpose of negotiating and 
completing this letter of credit which we ultimately secured|from Governor 
Hobby. It was -- represents trips to talk to Mr. Milton Underwood of 
Underwood-Neuhaus Company, talk to Jack Harris, to Jack Binion, talk 
to Mr. George Butler of the same firm, to talk and had lunch two or 
three times with Governor and Mrs.Hobby. That's what it represents. 
Q. If that's so, sir, isn't it true then a number of those trips had 
to do with the negotiation which led to the dismissal of the KTRM applica- 
tion and not to the prosecution of the application? A. Not a single one. 


Not a single one of them, sir. Not a single one, in fact, sir, Nota 


single one of them. 
Q. Not a single one of the items listed here had a thing to do with 
the negotiation which ensued later? A. No, sir, it did not. 


Q. All right. 

What were the trips of Hughes to New York about? 

I think the best way to handle this, Mr. Neil, in order to save time 
is for you to go down the list here and tell me what each and every one of 
these trips was about. A. I'll be glad to. 

Mr. Hughes' trip to New York involved him going to a school in 
Camden, New Jersey; a school for television engineers. He is our Chief 
Engineer and was then, still is, andI think Mr. Hughes said that school 
lasted about ten days. Then he subsequently went to New York and visited 
television stations there and television manufacturers to familiarize him- 
self with television. 

The trip to San Angelo was a trip that Mr. Hughes took to assist 
or help or work in the process of the installation of a small television 
station there with the hope that he would learn something about it and for 
which he got no compensation, nor did we. 

His trip to Lubbock, Texas, was for the purpose of the inspection 


of a new television station there KDUB, and just to look the station over 


and try to get as much information as he could about installation of tele- 
vision. 

His trip to Tulsa, Oklahoma -- I hope I can say this right, now, 
because I'm not an engineer and I talked to the men about this -- Because 
of the location of our A.M. transmitter that trip to Tulsa was to check 
up and inspect the interference of A.M. to T.V. cameras and to check 
the practicability of a T.V. antenna on top of a broadcast tower and the 
placement of a television studio. 

The trips to Washington, Neil, were trips to talk with and advise -- 
perhaps I should say, "be advised" -- by our attorney, Mr. Schroeder 
of Miller and Schroeder. 

The trips of Neil, and Trum, and Hughes, and of McRae to Wash- 
ington was for the purpose of a hearing which was held here -- I think in 
November and December of 1942. 

MR. MARKS: '52. 


THE WITNESS: Sir? 

MR. MARKS; '52. 

THE WITNESS: Right, thank you. '52. 

The trip of Trum and Watson to Washington, because/you see, Trum 
was charged with the really detailed part of this television application. 
Watson, our attorney, was here to discuss with Art Schroeder this tele- 
vision matter and the trip to Chicago of Neil and Trum came prior to the 
trips to Houston because we went up there, I think, to an NAB meeting 
for the purpose of trying to raise the money to build this television sta- 
tion because we understood there was a man there who would put it up. 

I don't remember his name, but he didn't. So that's it. 

Q. [By Mr. Kraushaar] In constructing this list of travelling ex- 
penses, did you go to Mr. Watson, Mr. Trum, Mr. Hughes, and Mr. 
McRae; and ask them to try to reconstruct the number of days and the 
different trips they were on at that time? A. It wasn't necessary for 
me to do that, sir. 

Q. You knew that yourself? A. Yes, sir. I sure did. 

Q. Now, did the corporation actually pay out this money to these 

individuals? A. Actually pay it out? 

Q. Yes. A. Yes indeed. 

Q. Well then, -- well then, I don't quite understand this. If the 
corporation, KTRM, actually paid these individuals each of these travel -- 
each of these items of travel expenses, wouldn't the exact figures show 
up in the books? A. We had a -- we had a set of books that was kept on 
television and a set of books that we've always kept on A.M. 

Now, part -- some of the expenses not included here,| some of 
these expenses up here; showed in -- 

MR. KRAUSHAAR: Mr. Neil, I wish that, so that the record will 
be clear, when you say "up here" or "down there" please identify a little 
bit more carefully. 

THE WITNESS: Allright, sir. I'm talking about this exhibit that 


you're talking about whatever the number. 
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MR. KRAUSHAAR: Yes, sir. 200. 

THE WITNESS: Yes. This. Yes. 

They undoubtedly showed up in cancelled checks and things of that 
sort, but we haven't got them. 

MR. KRAUSHAAR: I see. So that -- 

THE WITNESS: The money could come from no place else. 

BY MR. KRAUSHAAR: 

Q. In other words, it's your testimony each and every one of these 
items -- correct me if I'm wrong -- represents an actual out-of-pocket 

expense by the corporation to the individuals concerned; for re- 
imbursement for their travel expenses? A. Either to the individual 
concerned, or the transportation that took them. Yes, sir. That's 
correct. 

Q. Well, now, on the second page of your statement, sir, 
Exhibit 200, you have got an item listed here, "Percentage of Salaries 
Allocated to TV Application Expenses". A. Uh-huh. 


Q. Joe Trum, and you've got $9,100 for him and Ben Hughes 
$4,225. A. Yes, sir. 
Q. Now, will you please tell us how you arrived at those figures? 


How did you arrive at the percentage? A. That's somehwat -- somewhat 
of an arbitrary minimum figure. I simply took the amount of money that 
was being paid to Mr. Trum and since we -- the Board of Directors -- 
had charged him with the responsibility of handling all the details on 

this television matter, on the sale of the stock and all that sort of busi- 
ness; I arbitrarily charged 50 per cent. I probably should have charged 
75 or 100, but I didn't. 

Ben Hughes was, and is, our Chief Engineer; and as such of 
necessity had to know a good deal about this thing in the event we got it; 
and spent a lot of time on it. Sol arbitrarily charge 25 per cent of his 
salary. 

Q. Now, Joe Trum, at the present time, was Vice President and 
Treasurer and a member of the Board of Directors. Is that correct ? 


A. Yes, sir. 
Q. Did Joe Trum at that time havea salary? A. Well, certainly. 
Q. And what was his total salary? A. Well, I can only -- well. 
It was twice $9, 100 in the two and a half years. 
, Q. Ben Hughes’ total salaries during the same period came to 
about? A. That represents 25 per cent. 
Q. $16,000 in round figures, is that right? A. I guess that's 
right. I can tell you this. Ben had a salary of $130. a week. Multiply 
$130 by 130 and take 25 per cent of it and that's where I got the $4, 225. 
Q. Well, you took 130 weeks? A. Sir? 
$130 times 130. Is that it? A. Two anda half years. 
You said a salary -- A. Oh, yes. 130 weeks. 
. You say his salary was $130.? A. $130. a week. 
. $130. a week times 130 weeks? A. Yes, Sir. 
Q. You have 130 weeks here. Should it be 30 weeks? 
A. Shouldn't be 30 weeks, should be two and a half years. Two and 
a half years. 
Q. Two and half years is 130 weeks. Then 130 weeks is correct. 
A. I guess that's right. 
Q. Well, in other words, his total salary during that time, 
according to my figures is $19, 900. in round figures. That| sound 
right to you? A. I haven't multiplied it, but I guess that's correct. 
I know I charged $4, 225. so $4, 225. is 25 per cent of what his salary 
is for 130 weeks. 
* * * * * 
Q. Mr. Neil, during the recess I found that I made an error in 
arithmetic. Apparently Mr. Trum -- Mr. Hughes' total salary came 
to $16, 900. during that period, but would you agree with that? A. I 
believe I calculated that. Yes, sir, I think that's correct. 
Q. The important thing is this, Mr. Neil. 
Do I understand you correctly then to state this allocation, this 


percentage allocation for salaries for television as demonstrated by 
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this exhibit, your own rough estimate based on the amount of time these 
people spent? A. |It certainly depends on what you call a rough estimate. 
Q. In connection with the amount of time these individuals spent 


in prosecuting your television application. A. Well, I suppose if I had 


to say one answer, I'd say, "yes". It might have been 24, it might have 


been 26; but I think it's extremely conservative, sir. 

Q. You say it was extremely conservative? What did you base it 
on? A. Gosh, I based it on the amount of time. 

The record will reveal, I think, that Joe Trum was directed by 
the Board of Directors to spend his whole time in the handling of this 
television application -- in the processing of it -- and you know the 
multiplicity of details in connection with it. But I only charged 50 per 
cent of his salary to it. 

Q. Well, do|the corporation's books reflect any allocation for 
salary for the prosecution of the television application? A. No, sir. 
They do not. 

Q. Are you certain, sir, that the allocation of salaries was in- 
cluded in the original list that was -- that has been lost, the list that 
was completed? A. I am positive. 

Q. Your answer is, you are positive? A. Yes, sir. 

Q. Now, with respect to what the books show as to actual ex- 
penses -- paid out by the corporation for television -- it is possible 
that this reconstruction here doesn't reflect all of the' expenses that 
the corporation had to pay out? A. I think it's very probable, sir. 
Truth of the matter is, to be specific, I could tell you three more I 
ran onto afterward totalling in excess of $600. 

Q. Could you tell us -- A. Will -- Will Campbell, Court Re- 
porter, Beaumont. Took depositions down there. 

Q. Do you recall it? A. Well, that was their deposition, sir. 
Think that's what you would call it. 

$191.50, Margaret Dimmerling; $26. Electro-Reporter, I think 
that's the company here in Washington, $438.73; which is not included 


in this list. 
Q. Well, then, Would you mind telling me, sir, what the item, 
"Clerical Salaries" included in this list? That is, Exhibit 200. A. Yes. 
Be happy to. 
The clerical salaries represented salaries paid to a young woman 
who was Serving as secretary to Mr. Trum during the process of this 
sale of television stock. 
Q. Well, how come you didn't include these three additional 
items in this list which is Exhibit 200? A. To go back seven or eight 
years to reconstruct something is a little difficult. We don/t have ware- 
houses we can put all this stuff in and after a reasonable period we 
destroy it. The Commission requires us to keep information for two 
years on our log. 
Q. Did it just occur to you, sitting here now answering my ques- 
tions at this time, that there were these three additional ee A. I 
had a pencil in my hand, and I just wrote them down. 
Q. In other words, you thought about this after you prepared the 
list? A. Yes, I ran into them after I prepared the list. 
Q. Isee. Do you suppose there might be other similar items 
like that? A. I suspect there are, but I certainly couldn't pinpoint 
them because I couldn't prove them. 


Q. May I -- may I see your copy of the list, sir? Al. Sure. 


Q. You mean the last three items? A. No. 

Q. Well, you notice that your copy of Exhibit 200, Mr. Neil, has 
a lot of pencilled notes on it? Are these notes that you made between 
the time you prepared this and today, in order to prepare for your 
testimony in this case? A. Yes, sir. I talked with Mr. Hughes by 
phone and asked him about his trip to Lubbock and his trip to Tulsa 
and that sort of thing. 

Q. I see. 

MR. KRAUSHAAR: No further questions. 
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CROSS-EXAMINATION 
BY MR. MARKS: 

Q. Mr. Neil, just so the record at this point will represent what 
happened, will you tell me whether this is a correct summary? 

When you decided to apply for television permits, you needed 
financing? A. Yes, sir. 

Q. And you decided to sell stock to the public. Is that correct? 
A. Yes, sir. 

Q. And you applied to the Securities and Exchange Commission 
or Securities Board of Taxation -- A. The Securities Commission of 
Taxation -- 

Q. The Securities Commission of Taxation for permission to sell 
stock owned by it. A. Yes, sir. 

Q. Andis it correct that under the laws of Texas it is necessary 
after receiving a permit to sell stock, that you must file periodically 
reports indicating the nature and the extent of your activity and menial 
reports as well? Is that correct? A. Mr. Marks, I couldn't tell you 
for sure, sir, but it sounds reasonable. 

Q. Do you know whether your corporation did file reports with 
the Securities Commission of Texas showing the nature of your stock 
sales and your expenses? A. Well, the only answer I can give you to 


that is we must have, because they never complained about it. 


Q. Don't youiof your own knowledge now know you did file such 
reports, Mr. Neil?) A. I'm sure we did, sir. AsI said, it's beena 
long time ago, Mr. Marks. I can't tell you. 

Q. Didn't you write also to the Board? Signed affidavits? A. Oh, 
yes. Yes. 

Q. You do not recall that? A. We wrote letters to them, because 
you see we had to submit any advertising we ran in the newspaper or 
any spots we ran on the air. They had to be approved by the Securities 
Commission before we could use them. 

Q. Didn't you file periodic reports on behalf of KTRM, Inc.? 


I'm sure we did. 
. All right. Now, when you prepared Exhibit 200, who assisted 
This one right here? 
. Yes. A. Roy Shotts. S-H-O-T-T-S. 
. Will you identify him? A. Sir? 
. Will you identify him? A. Yes, sir. He is the Secretary of 
the company, Comptroller, and member of the Board of Directors. 
Q. Did anybody else assist you in the preparing of this Exhibit 
200? A. Yes, sir. 
Q. Who? A. Frank Bean. B-E-A-N. 
Q. And who is he? A. He is employed by W. H. Hughes and 
Norfeldt, the accounting firm in Beaumont. 
Q. Is he the accountant for KTRM? A. Yes, sir. 
Q. Is there anybody else that helped you? A. No, sir. 
* * * * * 
Q. Now, in preparing Exhibit 200, with reference to the items 
on page 1; starting with "office furniture and fixtures" and down to, 


but not including "Travel Expenses", you have listed figures with exact 


numbers down to the center figure. A. Yes, sir. 
Q. Will you tell us whether or not these figures that ] have just 
referred to are not an exact copy of material filed with the Securities 
Commission of Texas? A. I couldn't answer that. I don't know, sir. 
Q. Well, did you get these figures yourself? A. No, sir. Mr. 
Bean got them. 
Q. Then you don't have any personal knowledge of these figures, 
as you testified in response to Mr. Smith's question? A. Well, Mr. 
Bean is with W. H. Hughes and Norfeldt, a reputable accounting firm, 
and he gave me this information and figures, and I assumed them 
to be correct, sir. 
Q. They didn't come from your books, did they? A./ I'm sure 
they did. Nobody else could get them. 
Q. I'm asking you if you now. Did they come from your books? 
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A. Yes, they did.| I'm sure they did. I didn't see him pick them out of 
the books. I'm sure they did. 

Q. You saidiearlier, you didn't have warehouses to keep these 
records and I was wondering who had these particular books going back 
to 1952, 51. A. Mr. Marks, I couldn't answer that for you, sir. I'm 
not one hundred per cent sure about that. Now I do know this. 

Here, I have a statement -- 

Q. Well, I just -- A. Sir? 

Q. My question at the moment is, Mr. Neil, whether you have the 
books which support the items that we were referring'to. A. I can't 
answer that. Frank Bean could tell you that, sir, but I can't. He is 
the man who handles our accounting. I don't know. 

Q. You don't know anything about it? A. Wouldn't say I don't 
know anything about it. I simply say I don't keep the books. We turn 
them over to Frank Bean. He makes up our statement and I don't look 

over it to be sure what he does. 


Q. In reference to the three expenses that precede that on 200, 


namely, "Engineering Expenses, Legal Expenses, and Brokerage Fee". 
Will you tell us whether those amounts came from your books or any 
other source? A. The engineering fees -- now this, I know about. 
The engineering fees came from George Gautney, Gautney and Ray. 

Q. You mean Mr. Gautney gave you a letter on the amount? 
A. Yes, sir. He did. 

Q. That is an exact amount? A. That is the exact figure he 
gave me. 

The legal expenses, I asked Art Schroeder, because Art Schroeder 
had represented KTRM since we applied -- got our first grant 250 watts 
daytime. 

Q. How about the brokerage fee? A. I asked Art Schroeder to 
advise me what part of the account we owed him and was chargeable to 
T.V. and what was chargeable to A.M., andI have a telegram from Art 
Schroeder which said $18, 160. 
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I'm sorry, it didn't say $18,160, it said $16 something plus over 
$1,500. of out-of-pocket expense. 
Q. How about the brokerage fee? Underwood-Neuhaus. A. That 
was a brokerage fee charged to us by Underwood-Neuhaus and Company 
for negotiating this letter of credit with Governor Hobby. 
Q. Now, the next group of expenses to which we had referred to 
total $10, 368.14. Is that correct? 
They represent expenses incurred, do they not, with reference to 
the sale of stock to the public? A. Well, I'll have to see. |Wait a minute 
now. I want to check. 
MR. KRAUSHAAR: The question isn't too clear to me. What do 
you mean, “the next items"? 
MR. MARKS: Beginning with office furniture and fixtures down to 
but not including travel expense. There is a group of figures which total 
$10, 368.14. 
THE WITNESS: Except one item. 
MR. MARKS: What is that? 
THE WITNESS: $20.00. Engineer's school registration fee. 
BY MR. MARKS: 
Q. Allright. Other than that, they refer to sale of stock to the 
public? A. Yes, sir. 
Q. Now, when was the travel expense, listed at the bottom of 


Exhibit 200 on page one and continuing on page two, concurred? A. Huh? 


Do you want -- 
Q. Approximately what year. A. Between 1951 and/1953, I should 
say. 
Q. And that would be charged to your television operations, would 
it not? A. Yes, sir. 
Q. It had nothing else? -- It had no other purpose except for the 
television? A. Not whatever, sir. 
Q. Didn't you have a fund amounting to 15 per cent of the stock 
sold to the public, reserved for expenses? A. Yes, sir. 
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Q. And expenses that were charged -- expenses that were incurred 


for television were charged to that fund. Were they not? A. Yes, except 
the fund was a little short. 

Q. But they were charged to the fund? A. Yes, indeed, sir. 

Q. Travel would be some of the expense that was charged to that 
fund? A. Yes, sir. 

Q. So that these expenses you have here for trips that you have 
described, beginning at the middle of page one and continuing to page two 
of Exhibit 200 were for television and would be charged to the 15 per cent 
fund that you referred to? A. Well, Mr. Marks, may I answer it this 
way? 

We spent the $13, 282. as far as it went and so it came out of that 
for the prosecution of the television application. Yes, sir. 

Q. Any expenses then that were charged, would be a charge against 
that fund? They were to be paid out of the 15 per cent? A. Yes, the 
fund was exhausted, 

* * * * * 

Q. Mr. Neil, I have obtained a photostatic copy of the material 
filed by KTRM, Inc. with the Securities Exchange Commission of Texas, 
and I am now going |to ask you to examine a schedule showing the cash 
disbursements made from September 1, 1951 to June 30, 1952 and ask 
if this -- that, that items shown under cash disbursements do not amount 
to and include the same items as I have referred to previously from 
Exhibit 200 totalling $10, 368.14. 

Are these the same with the exception of one item $118.70 which 
appears on the Texas record but which does not appear on the Exhibit 
200? A. Yes, sir. That's correct. 

Q. All right. 

THE PRESIDING OFFICER: Just to make clear what you are 
talking about, are you speaking about every item beginning with office 
furniture and fixtures? 


MR. MARKS:| Down to travel. Through withholding and O.A.B. 
taxes remitted. 
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THE PRESIDING OFFICER: Do you mean every one of these items 
is on the material filed with the Exchange? 

MR. MARKS: That's right. 

THE PRESIDING OFFICER: And plus an additional item? 

MR. MARKS: Of $118.70 which appears on the Texas/record. 

THE PRESIDING OFFICER: Is that correct, Mr. Neil? 

THE WITNESS: Yes, it's not on the exhibit, but that's what we 
filed. 

MR. SMITH: Pardon me, but I don't find the $162.70 that appears 
on Exhibit 200, on the Texas -- on the other record, 

MR. MARKS: Can we save a moment, so far as the record goes? 

THE PRESIDING OFFICER: Off the record. 

(Discussion off the record.) 

THE PRESIDING OFFICER: On the record. 

While we were off the record, an explanation of two items which 
add up to a third item, was given by counsel. Will you have the witness 
give that explanation for the record? 

BY MR. MARKS: 

Q. Mr. Neil, does there not appear on the Texas schedule, an 
item of "Clerical Expenses" amounting to $44. and "Office Expenses" 
$118.70, which would total $162.70 shown on Exhibit 200 as) "Office 
Expense $162.70"? A. That's correct, sir. 

MR. MARKS: That satisfy your question, Mr. Smith? 

MR. SMITH: Yes, sir. 

BY MR. MARKS: 

Q. Now, Mr. Neil, you said that the travel that was listed on 
Exhibit 200 had been incurred between 1951 and 1953. Is there a travel 
expense on the Texas exhibit? 

Go ahead. Is there a travel expense on the Texas exhibit? 
A. No, there is not, because it wasn't required. 

Q. Is there not shown here, travel expenses, $239.72? A. Yes, 
that was going to Austin, I suppose. In connection with this| stock sale. 


434 


74 


This has to do with the sale of stock. 

MR. SMITH: Will you identify the two "this"? 

THE WITNESS: Oh, yes. In other words, as I understand it, -- 
Now, I'm not trying to dodge any responsibility, but I didn't make this 
up. But I'm sure it is correct. 

BY MR. MARKS: 

Q. You didn't make up what? A. This business. This statement 
of cash receipts and disbursements filed with the Securities Commission. 

Q. Who did make it up? A. Frank Bean. 

Q. The accountant? A. Yes. 

Q. Would you say it is true and correct and that you certified to 
it? A. I sure would. 

* * * * * 

Q. So then, with the possible exception with Mr. Hughes' trip 
to Camden; and the possibility that he may have made another trip or 
so afterward; most of this travel was incurred before the record was 
closed? A. Well, with the exception of Mr. Hughes' trips to Tulsa 
and Camden and New York, and Lubbock, and San Angelo. 

I believe that -- I believe that's correct, sir, as best as my 
memory serves me. 

* * * * * 

Q. Well, in preparing the matter of travelling expenses, did you 
attempt to find your corporation books or cancelled checks to show the 
amounts involved? A. No, sir. Ididnot. I simply called the airlines 
and I asked them the round-trip fare to Washington $194.37 and to 
New York, and Chicago, and to Tulsa; and I used that figure in arriving 
at the cost of the trip. 

Then when I went to Austin and Houston -- went by car, and used 


.08 a mile as the figure and on the other used $20. a sal as the expenses. 
Q. That is clear from the Exhibit. 
Now, did you ask your accountant, whom you Said helped you 
prepare Exhibit 200, to refer to the books to substantiate the items of 
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expenses shown for travel? A. Yes, I did. 
Q. And, did he? A. No, sir, he could not find them. 
Q. He could not find the books? A. No, sir. 
Q. Now, when these expenses were incurred, were they deducted 
from your income tax records.as an expense of the company? A. I 
could not answer that, sir. You'd have to ask Mr. Bean. | haven't 
the slightest idea. 
Q. Who would be able to answer that? A. Mr. Bean. Frank 
Bean of W. H. Hughes and Norfeldt. 
Q. Would you tellus, sir, whether the income tax records have 
been investigated with respect to the expenses incurred on Exhibit 200? 
By the Bureau of Internal Revenue? A. I think they questioned one 
item. Frankly, I'm not sure what it was. 
Q. When was that examination made? A. Oh, I'm not sure 
about that either. About a couple of years ago, I think. Year ago. 
Q. When you received the $55,000 reimbursement of] expenses, 
so-called; will you tell us how you treated that for income tax purposes? 
A. I sure wouldn't even take a wild swing at that one; I wouldn't 
know. You'd have to ask Mr. Bean. 
Q. As a matter of fact, wasn't the subject a matter of investiga- 
tion by the Internal Revenue, whether it was reimbrusement of operat- 
ing expenses or capital gain? A. You'd have to ask Mr. Bean about 
that, sir. 
Q. You don't know that, sir? A. No, sir. 


Q. Has Mr. Bean been your accountant during the entire period 
from 1951 to date? A. Except for the time he was in ae 

Q. Well, was he in service in 1951? A. I can't tell|you that. 
I know he was away. 


ce. 


W. H. Hughes and Norfeldt has been our accounting firm since 
we've been in business, but Bean was assigned to do -- to make up our, 
you know, our operating statement every month. But there| was a period 
when Frank was in the Army. Someone named LeBlanc did it. 
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Q. It is fair to state then, as you said earlier; your accounting 
firm W. H, Hughes and Norfeldt then would have detailed information 
on the questions you've been unable to answer for me? A. I'm sure 


they would, sir. Certainly, I wouldn't. 
* * * * * 


Q. You have already testified that certain expenses on Exhibit 
200, amounting to $10, 368.14 were charged to the so-called 15 per cent 


fund -- 

THE PRESIDING OFFICER: As I understand it, I think that is a 

mistake because I think he said something about this $20. 
BY MR. MARKS: 

Q. -- with the exception of $20. 

Were they charged -- You've already testified that those expenses 
shown on Exhibit 200 amounting to $10, 368.14 with the exception of $20. 
were charged to the fund we've been describing. 

Is that correct? A. Mr. Marks, the only answer I can give you 
is, those figures were made up by Mr. Bean in this Exhibit 200 and it 
says, "Expenses Incurred in Connection with Application for TV Permit", 
and I don't know. 

He made them up. I can't tell you, sir. I'm not an accountant. 

Q. Well, I'll ask you this question. 

Were any expenses on Exhibit 200 charged to the Television Fund 
derived from the sale of stock to the public? A. I couldn't answer that. 
I don't know. Mr.|Bean could tell you that. I don't know. 


* * * * * 


July 13, 1959 
* * 
FRANK BEAN 
a witness appearing for and on behalf of TheEnterprise Company, 
Beaumont, Texas, having first been duly sworn, was examined and 
testified as follows: 
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DIRECT EXAMINATION 
BY MR. MARKS: 
Will you please state your name? A. Frank Bean. 
Where do you reside? A. Beaumont, Texas. 
What is your business profession? A. Accountant. 
. And where do you practice accounting? A. With the firm of 
. H. Hughes and Norfeldt. 
Is that in Beaumont? A. Yes. 
Q. And Mr. Bean, you are appearing here under subpoena issued 
by the Examiner in this proceeding? A. Yes. 
Q. Your counsel appearing stated that you had been the accountant 
and are now the accountant for station KTRM, Beaumont, Texas, is that 


true? A. Yes. 
Q. Will you tell us over what period of time you have served in 


that capacity? A. January of 1950, and, of course, that was interrupted 


in November of 1950 for a recall to active duty. 
Then I resumed again after my separation from service which was 
January, 1952, although the separation from service was September 6, 1951. 
Q. And are you now the accountant? A. Yes. 
Q. And had you served continuously since your return that you just 
described? A. Yes. 
Q. Now, Mr. Bean, you have previously seen, I believe, Exhibit 
No. 200, offered in evidence by Mr. Jack Neil, the president of KTRM. 
468 A. Yes. 
Q. And did you assist in the preparation of Exhibit 200? A. Yes. 
Q. Please tell us what you did. A. I furnished Mr Neil with 
those items which I could point out, the first portion of the| Exhibit No. 200. 
Q. Referring to that exhibit now, will you tell us which items were 
furnished by you to Mr. Neil? A. Between these two lines. 
Q. You are pointing to engineering expense -- George Gautney? 


A. No, sir. 
Q. Office furniture and fixtures -- $394.35 and down to and 
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including withholding and OAB taxes remitted, $404.63? A. Yes. 

Q. From what source did you derive the information which these 
figures indicate? A. From the financial statement. 

Q. And you have the books and records with you which would 
indicate that? A./ All books and records available to me. 

Q. Now, do you know whether or not the same figures which you 
have just referred to were previous filed in connection with the report 
submitted to the Texas Securities and Exchange Commission? A. I do 

not. 

Q. Did you make an effort to determine whether that had been 
done? A. No, sir. 

Q. Now, there are three items preceding the group that you have 
just identified, namely engineering expense, George Gautney, $1823, 02; 
legal expenses, Miller & Schraeder, $18,160; brokerage fee, under 
Underwood-Neuhaus, $5,000. 

Will you tell us whether these items are reflected on the books of 
the company? A. Not as such. 

Q. How are they shown if at all? A. We have to keep in mind 
that we are on the accrual basis. 

The figure of $5,000 is reflected on the books. 

I have a telegram in my information there from George Gautney 
reflecting the amount of engineering fee. 

The figure of $18, 150 was not furnished by me and I would have 
to refer to my papers to see exactly what that balance was. 

Q. Now you Say these are not reflected on the books, as such. 
You have just explained that. Were these items paid? 


* * * * * 


THE WITNESS: To the best of my knowledge, they were paid 


with the exception of the Underwood- Neuhaus, on which there was a 
balance still remaining. 
MR. MARKS: Of how much? 


* * * 


THE WITNESS: $4500. 
MR. MARKS: Is liability denied? 
* * * * 
THE WITNESS: No, sir, not so far as I know. 
BY MR. MARKS: 
Q. Now, what evidence is there in the books that these items have, 
in fact been paid? 
* * * * * 
A. My records that are available to me show no cash payments to 
any of these people because those records I do not have. 
Q. You have no records indicating payment then? 


* * * * * 


A. No, sir. 
* * * * * 

Q. Now, in Exhibit 200 there are also listed various expenses 
for travel about which Mr. Neil testified. 

Will you state whether the books and records show any evidence 
that these items, on these items? A. No. 

Q. They do not show any? A. No. 

Q. Will you tell us whether a separate set of books was kept 
for television as compared to the operations of the standard broadcast 
station? A. A separate check register, as we call it was| kept. 

Q. Do you have that with you? A. No, sir. 

Q. Where is it? A. I couldn't tell you. 

Q. Did you attempt to locate it before you came here? A. Yes. 

Q. How did you go about that? A. By going through the records, 
the storeroom of radio station KTRM. 

Q. And you are unable to locate it? A. Yes. 

Q. Do you have anything in the records which you have produced 
which would show an allocation of expenses for television as compared 
to the operation of the radio station? A. Yes. 

Q. Will you please refer to those records and show |me what they 
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consist of? A. Which particular year? 


Q. Let's just take the year 1952. A. These are our own personal 


records which we consider our property and which is kept in our files. 
Here is a list of accounts payable, March 31, 1952. 
* * * * * 

Q. Mr. Bean, can you tell us whether the item you have just read 
represents actual television expense? A. No. 

Q. Wasn't it true that KTRM, Inc., was selling stock at this 
time? A. Yes. 

Q. And if somebody had subscribed for stock and not yet paid for 
it, would it be receivable? A. No. 

Q. It would not? 

PRESIDING EXAMINER: Is this shown as a receivable? I don't 
quite get what the item is supposed to be. 

MR. MARKS: Miss Madam Examiner, the witness is referring 
to a balance sheet of February 29, 1953, and under heading of assets 
are the following. Read the item that you refer to. 

THE WITNESS: Accounts receivable, T. V. account, $460. 

PRESIDING EXAMINER: So that is something that came in rather 
than something that was taken out? 

MR. MARKS: The witness said he is unable, -- 

PRESIDING EXAMINER: Now just a minute. The witness can 

answer the question. 

THE WITNESS: Ma'am, the accounts receivable, KTRM tele- 
vision merely means that KTRM, AM has expended money or incurred 
on the accrual basis, an expense for the television operation. 

PRESIDING EXAMINER: Well, is this such an item? 

THE WITNESS: Yes, Ma'am, accounts receivable, KTRM T.V. 
is an expense incurred by AM which we were charging to the T.V. account. 

PRESIDING EXAMINER: Well then, I don't understand what you 
mean when you Say you can't say whether it is a T.V. expense or not. 

THE WITNESS: Because I do not have the original records of 
original entry. 
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MR, KRAUSHAAR: Can I ask a question here? 
PRESIDING EXAMINER: If counsel does not mind, Ij think you can. 
MR. KRAUSHAAR: I thought the witness mentioned at the outset 
a figure of $15, 293.92. 
I don't know what that one was. He then mentioned $460. 
MR. MARKS: Where was that figure of $15, 293. that you are re- 
ferring to? 


Well, there are two items, one is $460. and is a current item 


and later on, the other item that you refer to. 

MR. KRAUSHAAR: Suppose we have the witness' explanation of 
the $15, 293.92. Is that also, as you put it, an expense item that the 
records that you are looking at now reflect as an obligation incurred 
by the radio station on behalf of the television? 

THE WITNESS: Yes. 

MR. KRAUSHAAR: In other words, it is $460. and also $15, 293.92? 

THE WITNESS: It is $15, 239.92, yes. 

BY MR. MARKS: 

Q. They are all listed under the balance sheet of February 28, 
1953, is that right? A. Yes. 

Q. Under assets? A. Correct. 

MR. KRAUSHAAR: May I ask another question of counsel? 
Is this balance sheet that you are reading from a balance sheet of KTRM, 
Inc., AM or KTRMT.V.? 

THE WITNESS: A combination. 

MR. KRAUSHAAR: A consolidated balance sheet? 

THE WITNESS: Yes. 

MR. KRAUSHAAR: You mean by consolidated it is intended to 
encompass the AM operation and the prosecution of the television ap- 
plication, both in one balance sheet? 


THE WITNESS: Yes. 
* * 


BY MR. MARKS: 

Q. Is there presently a controversy with the Bureau of Internal 
Revenue on this item? A. The item of expenses? 

Q. In connection with the television application. A. Yes. 

Q. Will you tell us about that? A. I am not qualified to go into 
detail because not the entire proceeding was handled by me. 

Q. To the extent of your knowledge will you tell us what that 
controversy relates to? 

* * * * * 

THE WITNESS: The controversy is whether or not the reimburse- 

ment was correctly handled as being reimbursement of expenses or not. 
BY MR. MARKS: 

Q. DoI understand then that the controversy relates to the fact 
that the amount received in this $55, 000 was in excess of the expenses 
actually incurred? A. ThatI cannot answer, sir. 

Q. Well, don't you know that is one of the points involved, the 
expenses are in excess, the expenses are not as much as the reimburse- 
ment? A. Yes. 

Q. That is involved? A. Yes. 

Q. What is the difference claimed between the actual expenses 
shown on the books and the $55,000? A. Are you speaking of my 
statement or the books? 

Q. The books. A. I do not have the books. 

Q. Well, based upon your knowledge, sir? A. Some $13,000. 

* * * * * 

Q. Mr. Bean, I want you to refer to your statement of November 

30, 1954, and will you tell me what the item was and the amount that 


would reflect any expenses for television, in line with the discussions 
you had previously of an account receivable? A. Shown on this state- 
ment is account receivable, KTRM television in the amount of $28, 421.15. 


MR. BARON: Now just a moment, please. I want the witness 
to finish his answer. 
THE WITNESS: They, of course, were still on the accrual basis. 
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The accounts payable in the amount of $24, 814.34 also consists 
of unpaid items. 

MR. SMITH: What was that last figure? 

THE WITNESS: $24, 814.34. 

BY MR. MARKS: 

Q. That is an unpaid item? A. Yes. 

Q. But the account receivable was $28,421.15. A./ Yes. 

Q. And referring to your December statement, do you have any- 
thing under assets which would show an account receivable such as the 
$28, 000 figure that you have just read? A. No. 

Q. Now why? What happened between November 30| and December 
30 to wipe out that item? A. The $55,000 received was taken into the 
operations and all television items listed on the balance sheet had been 
removed. 

Q. And was there a surplus then? A. Yes. 

Q. And is that the item which is in dispute with the [Bureau of 
Internal Revenue? A. Yes. 

* * * * 
CROSS-EXAMINATION 
BY MR. SMITH: 

Q. As of December, 1954, Mr. Bean, according to|the records 
you have before you, can you tell us what the television expenses were 

of KTRM, Inc.? A. Only in total amount. 

Q. And what were they, according to those records? A. We 
have accounts receivable under other assets of $28,421.15. Then we 
have organizational expenses under other assets of $26, 190. 24. 

Q. And that gives you a total of what? A. Approximately $54,500. 

* * * * * 

Q. Now, you testified a moment ago something about a surplus. 
A. Yes. 

Q. Remaining from the $55,000 at that time as applied against 
the television expenses. A. Yes. 
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Q. And was that surplus in the nature of around $13,000? A. It 
was, sir. 

Q. And do you know, even though I objected on the direct examina- 
tion I am bound to ask this question -- was that the $13, 000 that created 
the hassle with the'Bureau of Internal Revenue? A. Yes, sir. 

Q. And what was the contention of the Bureau with respect to that 
amount? A. They contended that it was ordinary income. 

Q. Ordinary income? A. Yes. 

Q. And whati did KTRM attempt to do with respect to that $13, 000? 

A. Had attempted to use it as a capital gain. 

Q. And whati was the amount, if you know, of the salaries paid to 
managers, Trum and Hughes which had been apportioned by Mr. Neil 
to television expenses? A. Sir, I have with me the payroll tax returns 
for each year involved here and which is on the table right here. 

Q. Well, I would like to direct you, Mr. Bean, to Exhibit 200. 

Do you have a copy of that before you? A. No. 

PRESIDING EXAMINER: The Examiner has one. I will hand it 
to the witness. 

BY MR. SMITH: 

Q. I refer you to the second page of Exhibit 200 and ask you to 
find the percentage of salaries allocated to the T.V. application expenses 
Joe Trum and Ben Hughes. Do you have that item? A. Yes. 

Q. Would you give us the total of those items? A. From the 
Exhibit? 

Q. Yes. A.| Joe Trum 50 per cent for 130 weeks, $9100. 

Ben Hughes, '25 percent for 130 weeks, and it is either $4325 
or $4225. I can't read it. 

Q. It looks to me to be $4225. Would that give you a total then of 

$13,325? A. By adding these two figures you would have that total. 

Q. Now, from your records, the salaries, were the salaries paid 


to Messrs. Trum and Hughes charged as an operating expense each year? 
A. Yes. 
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Q. An operating expense of the corporation? A. Yes. 

Q. Just another question for clarification. Is it a fact that KTRM, 
Inc., kept but one set of books so far as you are concerned for auditing 
purposes? A. They kept one general ledger which was a combination of 
T.V. and AM, but two separate cash disbursement records, 

Q. And two separate bank accounts? A. Yes. 

Q. And one of those accounts contained and disbursed the 15 per 
cent of the proceeds from the sale of the special preferred stock, is that 
correct? A. Yes. 

Q. Now according to a statement shown you by Mr. Marks, there 
apparently were deposits in the amount of $13, 272. deposited to the 
operating fund in the American National Bank representing 15 per cent 
of the $88, 480 proceeds from the sale of stock in the proposed television 
station. Are you familiar with that account? A. Yes. 

Q. What was that? 

PRESIDING EXAMINER: Are you asking him if that is a correct 
statement? 

MR. SMITH: Is that a correct statement? 

THE WITNESS: That it actually happened? 

BY MR, SMITH: 

Q. Yes. A. Yes, sir. 

Q. And was that the amount by any chance that was in dispute 
with the Bureau of Internal Revenue? A. Not the exact amount. 

Q. Well will you explain your answer, please? A. The amount 
which involved the 15 per cent was $13, 272. even. 
The amount in dispute was $13, 003. 92. 

Q. Do you know, Mr. Bean, of your own knowledge whether this 


special preferred stock was redeemed in toto, 100 per cent/ona dollar? 
A. Including the 15 per cent? 
Q. Yes. A. Yes, sir. 
Q. Is there not one stockholder who has never had his stock 
redeemed at all? A. Not to my knowledge. 
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Q. You have records that enable you to testify what made up the 
surplus of $13,000 odd dollars that the Bureau claimed was income 
rather than expense? A. I have a journal entry removing the T.V. 
items from the financial statement of KTRM which reflects the $13, 003.92. 

MR. SMITH: I think that is all I have, Madam Examiner. 

BY MR, KRAUSHAAR: 

Q. Iam not clear on one thing. The $55,000 was paid to KTRM, 
Mr. Bean. Was that entire sum considered by the company for income 
tax purposes as a capital gain? A. The excess, the surplus. 

Q. Of what? A. In the amount of $13, 392. 

Q. Oh, and the balance of it was considered what? A. As to 
wipe out the expenses incurred in the television application. 

Q. That $13,000 has nothing to do with the salaries of Messrs. 
Trum and Hughes, has it? A. No. 

Q. Now as I understand it, Mr. Bean, and correct me if I am in 
error on this, the item from Exhibit 200 which you have before you 
there on the witness stand which you had a hand in preparing are items 
which were taken off financial statements, but not taken off any books of 

original entry? A. The only items taken from the financial 
statement would be from $394.35 to $404.62. 

Q. Even those items were not taken. You didn't have any books 
of original entry to go back to? A. No. 

Q. If you had the check register which as I understood you to say 


you couldn't locate, you would have then be able to give us the actual, 
been able to give us a detailed breakdown of all the expenses. A. Yes. 


Q. Now, do you have anything to do with the construction or re- 
construction of the items of travel expenses listed on that exhibit? 
A. No. 

Q. Were you consulted in any way about those items? A. No. 

Q. Are you a certified public accountant? A. No. 

Q. Would you say, from your knowledge of accounting, that how 
certain items are |carried for income tax purposes don't necessarily 
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reflect whether or not they were expenses? A. Let me be sure I under- 
stand your question. 

Q. Well, if in a situation such as this where certain items are 
carried for income tax purposes as a capital gain, does that necessarily 

mean that they weren't actually expenses at the time| they were in- 
curred? A. No, sir, the capital gain was a doubt from the beginning 
but when we were in doubt we leaned toward the tax payment and it was 
not a surprise when they disallowed it. 

Q. Well, it doesn't mean though that the items involved weren't 
actually at a pocket disbursement at the time for television. 

* * * * * 

A. We are speaking out of pocket, We are on an accrual basis. 

Q. Even when you are on the accrual basis, obligations are ac- 
crued that have to be paid later on. A. Yes. 

Q. Now it doesn't mean that when these items are paid that these 
aren't out-of-pocket expenses? A. Correct. 

PRESIDING EXAMINER: I would like to ask just one question. 
There was no controversy as to the amount of the items but only as to 
whether they should be charged to capital gain or operating expenses, is 
that correct? 

THE WITNESS: Yes, Ma'am. 

BY MR. KRAUSHAAR: 

Q. Well, for tax purposes were any of these items considered in 
prior years -- I mean prior to the time that the $55,000 was reimbursed 
on prior years returns. Were they deductible? A. As expenses? 

Q. As expenses. A. If they were so designated when they were 
given to me, they were not charged to expense. If I could distinguish 
the difference, I should say. 

Q. Well, I don't quite understand your answer, sir, What do you 
mean, if? A. IfI recorded a check for travel expense and it was 
designated as travel expense for T.V., it was not expensed. If there 
was no designation made, it is very possible that it went direct to expense. 


Q. I see. 

MR. SMITH: MayIaska question? You mean where it was not 
charged to expense then it was capitalized? 

THE WITNESS: If the check stub reflected the fact that it was a 
T.V. expense, it was capitalized. 

MR. SMITH: All right. 

BY MR. KRAUSHAAR: 

Q. But that didn't mean that it was or was nota T.V. expense. 
A. Right. 

Q. Now, I just want to be sure of one thing, Mr. Bean, and then I 
am finished. 

Now as I understood you to say, the item on Exhibit 200 which is 
identified as "Brokerage Fee" to Underwood-Neuhaus, did you say that 
$4500 of that $5,000 item has not yet been paid to Underwood-Neuhaus? 
A. Correct, and it remains in my accounts payable figure. 

Q. But the other two items above that, namely the engineering 
expense and the legal expense have actually been paid? A. So far as I 
know. 


Q. Well, I don't quite follow how you acquired your knowledge of 
that. A. I don't actually have the accounts payable sheets involving 
that, showing the $18, 160 and the $18, 239. Only Mr. Schraeder and 
Mr. Gautney could verify the fact that those two figures have been com- 


pletely paid off. 

Q. Well, have you any way of knowing whether those two figures 
had to do with actual expenses in the prosecution of the T.V. application? 
A. The figures which are shown on my financial statement as accounts 
payable to Mr. Gautney and Mr. Schraeder were designated as services 
for the T.V. application as different from retainer for AM station. 

* * * * * 
REDIRECT EXAMINATION 
BY MR. MARKS: 


Fe: ‘tae 
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Q. Mr. Bean, the Examiner had asked you whether |there was any 
question before the Bureau of Internal Revenue as to the amount or 
whether it was a question of capital gain versus income. Your answer to 
that was what? A. There was -- the $13,000 was the only controversy 
between KTRM and the Internal Revenue Department. 

Q. In other words, you did not disagree with the Bureau that it 
was $1,000 in question? A. No. 

Q. And that was in excess of income over expense?| A. Yes. 

MR. MARKS: I have no other questions. I don't know whether that 
helped or not. 

MR. SMITH: I have one. 

RECROSS-EXAMINATION 
BY MR. SMITH: 

Q. Mr. Bean, Mr. Neil has testified in this proceeding, testified 
actually on June 11, 1959, that at a meeting in December of 1954, he 
had prepared an itemization of expenses, television expenses of his 


corporation in a round figure of $55, 000. 


I want to ask you, sir, if you have any record before you that would 


reflect what the television expenses were according to the] books in De- 
cember, 1954, in total. This is without regard to any claims or adjust- 
ments made with the Bureau of Internal Revenue. Al. I do have 
some records, sir, that would reflect the television expenses. 
Q. Yes? A. I will have to say that that figure of $55,000 was not 
furnished by me. 
Q. I understand that. All I want you to tell us, if you can from 
what you have before you, your November, 1954, statement or your 
December, 1954, statement, the total of the expenses that had been 
charged to television by KTRM, Inc. 
MR. BARON: Does the witness have such records before him? 
THE WITNESS: No, sir. 
MR. BARON: May we have the financial statements for November 
30, 1954? 
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THE WITNESS: I have the total, the total of the two figures which 
constitutes expenses as given to me by KTRM. One is in the amount of 
$28, 421.15 and one is in the amount of $26, 190.24. | 

BY MR. SMITH: 

Q. And do you mind reading the total into the record? A. The 
total of those two figures? ; 

Q. Yes. A. $54,611.39. 

MR. SMITH: Thank you, sir. 

MR. MARKS: At this point in the record, could the witness read 
the item from the balance sheet which made up those totals? 

THE WITNESS: Accounts receivable, KTRM television, $28, 421.15; 
organization expense listed under "Other Assets", television in the 
amount of $26, 190.24. 

MR, KRAUSHAAR: What balance sheet is that again? 

THE WITNESS: November 30, 1954. 

* * * * 
REDIRECT EXAMINATION 
BY MR. MARKS: 

Q. The $26,190 under other assets is the same figure that you 
read to me before'on my examination with the explanation that it was 
under the self-contained unit of television, is that correct? A. Yes. 

* * * id * 
BY MR. KRAUSHAAR: 

Q. Mr. Bean, will you describe, sir, how the KTRM records 
were kept and by whom? A. The ledger is known as the general ledger 
which is a compilation of all details and was kept by me. The stationery 
was furnished by KTRM and the book, commonly known in accounting as 
the check register where all checks by number are listed and pro rated 
to the proper expense account was kept by me with also stationery being 
furnished by KTRM. 

When the tax return was filed at the end of the year, the books 
were closed. 
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Those receipts for the prior years were returned and marked as 
to what year they represented; was given to KTRM for their files. 
Q. Now, doI understand you correctly, sir, that with respect 

to the ledger sheets for 1952, those were returned by you to KTRM? 

A. Yes. 
Q. And you don't know what became of them since? A. No. 
Q. Did you make any effort to findthem? A. Yes. 
Q. Preparatory to coming here? A. Yes. 
Q. What did you do? A. The only thing I could do was go through 

the storeroom of KTRM looking for any records which might reflect 

any detail concerning the purpose of me being here. 
Q. And you were unable to locate these ledger sheets? A. Yes. 
Q. Do you know what KTRM's practice is in keeping or not keep- 

ing these ledger sheets? A. No, sir, Ido not. My advice is that these 

are for your files. 
Q. What's that? A. My advice to them is that these records are 

for your files. 
Q. Mr. Bean, I show you this balance sheet about which you 


testified, November 30, 1954. I refer you again to the item under the 
heading of "Other Assets," receivable-KTRM-T.V., $28,421.15. Is 
that figure correct? A. Yes. 

Q. Have I read that correctly? A. Yes. 


Q. Now I read again the other items "Organization |Expense" 
$26,000 and this is under the heading of "Other Assets" -- T.V. Is 
that right? A. Yes. 

Q. That is $26,190.24. Is that right, Mr. Bean? A. Yes. 

Q. Now, could you explain, sir, what these items actually 
represent to you? A. These two figures were taken from the original 
or the books of original entry of KTRM as expenses actually paid or 
incurred for the application of T.V. 

Q. Asa matter of fact, all of the items on this balance sheet 
were furnished to you by whom and how did you obtain the figures and 
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the items? A. They were furnished me by personnel of KTRM, Inc. 

Q. Did you go to the ledger sheets of KTRM to verify the figures? 
A. That is where these figures were taken from. 

510 Q. So that the balance sheet of November, 1954, to the best of 
your knowledge represents, does it, a reflection of what the books of 
original entry showed at that time? A. Yes. 

Q. At that time? A. Yes. 

Q. Now, what does the separate item "Organization Expense" 
mean? A. Sir, actually accounts receivable, KTRM T.V. could also 
be called "Organization Expense." 

We try to separate those so that in the end, accounts receivable 
means that an expense has been paid by AM for T.V.i 

Organization expenses are those capital items which are not de- 
ductible on your income tax return as an ordinary operating expense. 

Q. But capital items for the processing of this T.V. application? 
A. Yes, which are not deductible on your income tax return. 

Q. And those two figures, those breakdowns were given to you by 
somebody, some personnel connected with KTRM? A. An employee 
of KTRM, Inc. 


Q. Do you know who they were? A. Various ones; not any one 


person. 

Q. In other words, these represent totals? A. Yes. They re- 
present totals at the time they were given to me. 

Q. In other words, different personnel of KTRM gave you dif- 
ferent figures and then you totaled the figures up and put the total on 
this balance sheet, is that right? A. Yes. 

Q. Well, what did the personnel give you? Did they give you 
checks, bills? A. Checks and bills; check stubs and bills. 

Q. Isee. Check stubs and bills. A. They didn't actually hand 
me the bills, but they made a recap of their own bills and gave me in 
some form, a recap of those accounts payable. 

Q. Did you go behind their recap to verify the figures against 
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the check stubs and the bills? A. The bills were not verified because 
we did not make an audit. We did the accounting service and not an 
auditing service. 
* * * * * 
Q. Inthe November 30, 1954, balance sheet the figure of 
$26, 190. 24 is listed as organization expense, including some travel 
expenses. A. Very possible. 
Q. Aren't you sure? A. Well, I don't have the details to go back 
and verify the fact that actual traveling expenses were included. 
Q. But at any time if you were told, if you had been told by any 
of the employees who gave the information to derive that figure of 
organization expenses as of November 30, 1954, that certain items were 
for travel, you would have included it in that expense figure? A. Yes, 
if I had been told by any authorized person in KTRM that such-and-such 
were the travel expenses pertaining to the application of the T.V., then 
it would have gone into organization expenses. 
Q. Do you happen to know, sir, why the Internal Revenue Bureau 
has been contending that the $13, 000 plus figure should be treated as 
ordinary income rather than capital gain? A. The Internal Revenue 
Service contends that it was a reimbursement of expenses and not 
the sale of any capital asset. 
Q. Reimbursement of what expenses? A. Incurred in obtaining 
the T.V. permit. 
Q. Looking at Exhibit 200 which I will present you a copy of, Mr. 
Bean, could you tell us exactly how you obtained the figures about which 


you have testified beginning with the item $394.35 and ending with the 


item $404.62. A. These figures came from the statement of cash re- 
ceipts and disbursements. I don't know where that statement is -- June 
30, 1952. The exact figures presented here and originally, these 
figures ‘were taken from the books of original entry of KTRM. 

Q. So those figures are, are they not, derived from the books of 
original entry of KTRM, Inc.? A. Yes. 
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Q. Now, did you prepare qa statement for Mr. Neil preparatory to 
his coming down here to testify that contained a list of these items with 
the figures? A. I believe, sir, I had a copy of the June 30, 1952, cash 
receipts and disbursements made for him. 

Q. Isee. Well, you didn't actually prepare Exhibit 200 yourself 
or any part of it yourself? A. The only thing I had to do with that was 

the furnishing of these figures which we just mentioned, plus laying 
out the format for them to be typed. 

Q. Isee. A. And no suggestions on the part of any of the figures 
other than those that we have just discussed. 

Q. You had nothing to do with the salary figure? A. No. 

Q. I mean the travel figure? A. No. 

Q. Nor didlyou have anything to do with the allocation for salaries 
to Mr. Trum and Mr. Hughes? A. No. 

Q. Andif Mr. Neil had told you that those allocations were for 
television, what would you have done? A. At the time they were incurred? 

Q. Yes. A. If he had told me that 50 per cent of Joe Trum's 
salary should be allocated to expense application for T.V. then I would 
have allocated that per cent to organization expense. | 

Q. Do you happen to know what your instructions were on those 
particular items?) Can you recollect? A. I had no specific instructions. 

Q. Are you sure of that? A. Yes. 

* * * * 
REDIRECT EXAMINATION 
BY MR. MARKS: 
* * * * * 
517 Q. Now, the $13,000 in dispute with the Bureau of Internal 
Revenue, was that amount of $13, 000 determined from the books of 
518 KTRM? A. Yes, sir, for service. 

Q. By the Bureau as well as yourself? A. Yes. 

Q. Isee. I have no further questions. 

PRESIDING EXAMINER: Do you have any further questions, Mr. 
Smith? 


MR. SMITH: Yes. 
RECROSS-EXAMINATION 
BY MR. SMITH: 

Q. Mr. Bean, I would like to direct your attention to Exhibit 200, 
at the page where appears the percentage of salaries allocated to T.V. 
application expenses. Do you see that on this Exhibit? A. Yes. 

Q. According to your books were there any salaries of Messrs. 
Trum and Hughes charged to television expenses? A. No. 

Q. How were their salaries charged, according to your books? 


A. To ordinary, operating expenses for the year they were incurred. 
Q. And if it appears here that KTRM, Inc., was reimbursed in 

the amount of $9100 to Mr. Trum and what appears to be $4, 025 for 

Mr. Hughes’ salary, how would that $13, 325 been reported? A. If 
KTRM had reimbursed for any salaries incurred in a prior year, 


that reimbursement would simply be ordinary income, or a reduction 
in salary expense at the time they received it. 
* * * * 
BY MR. SMITH: 
Q. I have one clarifying question that I would like to ask. 
Mr. Bean, do you recall your testimony with respect to a figure 
you read into the record of $54,611.39? A. Yes. 
Q. Did that figure include the $13,000 odd dollars which Mr. Neil 
has allocated to television salaries as appears on Exhibit 200? A. No. 
* * * * * 
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STATEMENT OF QUESTIONS PRESENTED 


The parties by stipulation have agreed that the following issues 
are presented by this case: * 


1. Whether the Commission's conclusions that the fair 
and reasonable out-of-pocket expenses of KTRM aggregated 
a sum not less than $55,000 is erroneous because: 


(a) it is not supported by substantial evidence in the 
record; 


(b) it is not based upon a proper itemization of the 
expenses of KTRM; 


the Commission erred in failing to hold that the 


burden was on Beaumont Broadcasting to Gules 


or reconcile (1) the evidence concerning the dispute 
between the Internal Revenue Service and KTRM 
concerning approximately $13,000 of the $55,000 
received by KTRM, which was admitted to IRS to 
be an excess over expenses, with (2) other evidence 
to the effect that KTRM's expenses amounted to at 
least $55,000;** and 
the Commission erred in concluding that salaries 
of officers and stockholders of KTRM, allocated to 
its television application, were properly chargeable 
as expenses for which it could be reimbursed |in 
return for the withdrawal of its television 


application. 


* The stipulation also provided that the parties do not concede the |correctness 
of any factual or legal premises which may be implicit in the formulation of the 
questions. 


** Intervenors contend that Issue 1(c) is not presented by this case and is not 
properly before the Court. 


(ii) 


2. Whether the Commission erred in concluding that the payment 
of $55,000 to KTRM in return for withdrawing from the proceeding did 


not abuse its processes or contravene the public interest. 


STATEMENT OF QUESTIONS PRESENTED 
JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 

STATUTES AND REGULATIONS INVOLVED 
STATEMENT OF POINTS 

SUMMARY OF ARGUMENT 


ARGUMENT 


I, The Commission's Finding that KTRM's 
Out-Of-Pocket Expenses Amounted to Not 
Less Than $55,000 is Not Sees, by 
Substantial Evidence : j 


A. The Commission Erred in Rejecting 
The Evidence that the Television Expenses 
Of KTRM Amounted to $41,996.08 
($55,000 Less $13,003.92 ) 


The Commission Erred in Finding that 
The Television Expenses of KTRM 
Included $12,808.24 of Unitemized 
"Other Expenses" ; 


The Commission Erroneously Held that 
Portions of Salaries Paid to Trum and 
Hughes were Properly Reimbursable as 
Allocable to the KTRM Television Application 


CONCLUSION 
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No. 16,099 


THE ENTERPRISE COMPANY 


Appellant 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 


Appellee, 


BEAUMONT BROADCASTING CORPORATION, 


Intervenor, 


W.P. HOBBY, 


Intervenor. 


ON APPEAL FROM A DECISION OF THE 
FEDERAL COMMSNICA TIONS COMMISSION 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal by The Enterprise Company (hereinafter refer- 


red to as Enterprise), appellant, pursuant to Section 402(b)(1) of the 


Communications Act of 1934, as amended, 47 U.S.C. 402 (b)( 


1), from an 


Order entitled Second Supplemental Decision released by the Federal 
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Communications Commission (hereinafter sometimes referred to as 
Commission) on November 7, 1960, which denied the application of 
Enterprise for a construction permit for a new television broadcast 
station to be located at Beaumont, Texas, and which granted the com- 
peting application of Beaumont Broadcasting Corporation (hereinafter 
referred to as Beaumont). The Notice of Appeal was filed in this Court 
on December 7, 1960. Beaumont Broadcasting and W. P. Hobby, an 
individual, have intervened in the appeal. 


STATEMENT OF THE CASE 


This proceeding involves the disposition by the Commission of the 
contest between Enterprise and Beaumont, each of which sought a con- 
struction permit for a new television station to operate on Channel 6 at 
Beaumont, Texas. This matter has been twice previously considered by 
this Court in appeals by Enterprise from Commission decisions denying 


its application and granting that of Beaumont! In each instance this 


Court has reversed the decision of the Commission, and remanded the 
matter for further proceedings. The Second Supplemental Decision, of 
which review is sought herein (R. 6398-6411), was issued by the Com- 
mission as the result of the further proceedings held upon this Court's 


second remand. 


The ultimate question for decision has been successively narrowed, 
and now is simply whether the out-of-pocket expenses of KTRM, Inc., a 
former applicant which withdrew from the proceeding, amounted to at 
least $55,000. The significance of this matter is illuminated by the prior 
history of these proceedings, which is set forth in this Court's opinions 
in the first and second Enterprise cases.” The salient facts for the 


The Enterprise '|Company v. Federal Communications Commission, 97 U.S. 
App. D.C. 374, 231 F. 2d 708 (hereinafter sometimes referred to as the first 
Enterprise case), and The Enterprise Company v. Federal Communications Com- 
mission, 105 U.S. App. D.C. 119, 265 F. 2d 103 hereinatian sometimes referred 
to i the second Enterprise case). 


2 See fn. 1, supra. 
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purposes of the instant appeal are that after an evidentiary hearing on 
the mutually exclusive applications of Enterprise, Beaumont/and KTRM, 
Inc. (hereinafter referred to as KTRM), the Commission issued a Final 
Decision granting the application of Beaumont and denying the others. 
The effectiveness of this decision was stayed by the Commission in re- 
sponse to timely petitions for reconsideration filed by Enterprise and 
KTRM, and a second oral argument? before the Commission|en banc was 
ordered. While the decision was stayed, and just prior to the oral argu- 
ment, the Commission was advised of an agreement among Beaumont, 
KTRM, and one of its stockholders, W. P. Hobby (hereinafter referred to 
as the Beaumont-Hobby agreement), under which KTRM would withdraw 
from the proceeding upon the receipt of $55,000 from Beaumont "as re- 
imbursement to KTRM of the sums expended by it in connection with the 
preparation and prosecution of its application * * #4 The $55,000 was 
to be loaned to Beaumont by Hobby, who would in turn receive an option 
to purchase 32 1/2% of the stock of a new corporation to be formed to 
hold the construction permit awarded to Beaumont. The remaining 

67 1/2% of the stock in this new corporation was to be held by Beaumont. 


In the first Enterprise case this Court held erroneous the Commis- 
sion's failure to consider the effect of this agreement in the |comparative 
hearing, and remanded for further proceedings to redetermine the com- 
parative qualifications of the applicants, the financial status|of Beaumont 
Broadcasting, and whether the Beaumont-Hobby agreement constituted 


an abuse of the Commission's processes. 


A further hearing was held, as the result of which the Commission 
reaffirmed its prior grant of the Beaumont application, but its decision 


failed to satisfy the criteria set forth by this Court for concluding that 


: The first oral argument was held prior to the issuance of the Final Decision. 


4 The precise language of this agreement with respect to the payment of the 
expenses of KTRM appears at Tr. 393. 
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no abuse of the Commission's processes had taken place. In the second 
Enterprise case, this Court again reversed and remanded the matter to 
the Commission for further proceedings having to do solely with the 
question of the consideration which was paid to KTRM by Beaumont in 
return for KTRM's withdrawal from the proceeding; in all other respects 
the decision of the Commission was affirmed. This Court, reserving 


once again® the question whether the payment to a withdrawing applicant 


of “out-of-pocket expenses" contravenes the public interest and abuses 
the Commission's processes, held that since in the instant case the grant 
to Beaumont was upheld on the ground that the payment to KTRM had 
been for its "expenses," the grant could be supported only if evidence 
proved that the payment was in fact of that nature. Until the time of the 
second Enterprise decision, the only evidence on this subject consisted of 
general statements by a representative of Beaumont and a representative 
of Hobby, which the Court deemed insufficient to support the grant. 


In furtherance of this Court's second remand, the Commission, on 
April 30, 1959 reopened the record and remanded the matter to its Hear- 
ing Examiner for a further hearing and the preparation of a supplemental 
Initial Decision to determine (1) the nature and composition of the $55,000 
expenses claimed by KTRM at the meeting in which the Beaumont-Hobby 
agreement was made; (2) whether in light of the evidence on the nature 
and composition of the claimed KTRM expenses, the payment to KTRM 
contravened the public interest or constituted an abuse of the Commis- 
sion's processes; and (3) whether the Commission's grant to Beaumont 
should be affirmed or otherwise disposed of (R. 6140-6141). All of the 
evidence at the hearing consisted of the testimony of representatives of 
KTRM concerning the claimed expenses of that former applicant. The 
President of KTRM, Neil, was subpoenaed and produced by Beaumont 
(Tr. 392), and KTRM's accountant, Bean, was subpoenaed and produced 


S See Clarksburg Publishing Co. v. Federal Communications Commission, 
96 U.S. App. D.C. 211, 220, fn. 29, 225 F. 2d 511, 520, fn. 29. 
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by Enterprise (Tr. 466-7). Neil attempted to reconstruct the total of 
$55,000 of television expenses which had allegedly been claimed by 
KTRM at the meeting at which the Beaumont-Hobby agreement was 
arrived at.© Of the total reconstruction, $35,351.16 was itemized, and 
represented all expenses other than travel, per diem, and salaries of 
officers (R. 6400, 6406-7).’ An additional amount of $6,451.91 in 
Neil's reconstruction represented travel expenses and per ‘dont for 
various KTRM officers and employees (R. 6400,6407-8). The remainder 
of the total reconstruction of Neil consisted of $13,325 which] repre- 
sented 50% in one instance and 25% in the other of the salaries of Trum 
and Hughes, two officers and stockholders of KTRM, for 130 weeks, 
allegedly the time which they devoted to the prosecution of the television 
application. KTRM is the licensee of a standard broadcast station; 
Hughes is its Chief Engineer and Trum its Vice-President and Treas- 
urer. Trum is the second largest and Hughes the third largest KTRM 
stockholder. Their salaries were paid in full and would have been 
paid in full irrespective of the prosecution of the television application 
(R. 6401; see The Enterprise Co., 9 R.R. 816, at 828; Tr. 402). 


Bean, the KTRM accountant, explained the source of same of the 
figures testified to by Neil (see fn. 7, supra). In addition, he testified 
that as of November 30, 1954, the close of the last month prior to the 
Beaumont-Hobby agreement, the balance sheet of KTRM indicated that the 


g The itemized list allegedly used at that meeting, referred to in this Court's 
opinion in the second Enterprise case, could not be found (R. €400). 


‘ This amount includes engineering, legal and brokerage fees, of which all 
but $4,500 has actually been paid by KTRM (Tr. 419, 469-70. 498-9),| and various 
additional specified expenses, a list of which was supplied to Neil by Bean, who 
got them not from books of original entry or from a check register, but from a 
KTRM financial statement which coincides precisely with a ue submit- 
ted to the Texas Securities Commission (Tr. 414-15, 417, 421-5, 468, 494-5). 


: This reconstruction was based on the recollection of individuals| concern- 
ing the number and duration of trips which they made, the airline fares, and a 
reasonable per diem allowance (R. 6400). 
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total accrued expenses in connection with the television application 


were $54,611.39; however, no breakdown of this amount could be given 
(R. 6402). He testified further that when the $55,000 was received by 
KTRM from Beaumont, the total of accrued television expenses was 
wiped off the books, anda surplus of $13,003.92 resulted (R. 6402-3). 
Bean also explained that there currently exists a controversy between 
KTRM and the Internal Revenue Service (IRS) concerning this $13,003.92 
—KTRM claims that this amount should be treated as a capital gain for 
income tax purposes, while IRS contends that it should be treated as 
ordinary income (Tr. 490-91). However, the accountant repeatedly 
testified that there is no dispute whatsoever concerning the fact that the 
amount of $13,003.92 represents an excess over the expenses of KTRM 
(Tr. 480-82, 488, 490-91, 493, 494, 497, 504, 517-18). 


The Examiner's Initial Decision (R. 6365-81) recommended 
affirmance of the grant to Beaumont and denial of the Enterprise appli- 
cation. Exceptions and supporting briefs were filed by Enterprise 
(R. 6267-89), and the Commission's Broadcast Bureau (R. 6252-61) and 
a Reply Brief was filed by Beaumont (R. 6296-6301). Oral argument 
was held before the Commission en banc, at which all parties partici- 
pated (Tr. 523-60). Although it agreed with the result reached by the 
Examiner, the Bureau filed Exceptions to the Initial Decision so that it 
could express its disagreement with the Examiner's conclusion 
(R. 6378-81) that the Commission had adopted a policy of approving 
payments in circumstances such as this for salaries or services of 
corporate officers such as Trum and Hughes (R. 6258-9). It urged that 
even if KTRM did gain a profit as the result of this payment for officers' 
salaries, this factor alone should not affect the overall conclusion that 
the negotiations among Beaumont, Hobby and KTRM were conducted in 
good faith, and es pecially that, whatever the consequences for KTRM, 
the existence of such a profit could not be held against the payor, 
Beaumont (R. 6259-60). The Bureau urged the Commission, in effect, 
to change the basis of its decisions in this case, and to hold that there 
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was no abuse of its processes because the parties acted in good faith, 
irrespective of whether the payment to KTRM actually represented re- 
imbursement of its out-of-pocket expenses or not (R. 6254).; Beaumont 
did not disagree with the position adopted by the Broadcast Bureau 

(R. 6300). : 


The Second Supplemental Decision of the Commission|(R. 6398- 
6411), which is the subject of this appeal, reaffirmed the prior grant to 
Beaumont and the denial of the Enterprise application. The /Commis- 
sion concluded that the fair and reasonable out-of-pocket expenses of 
KTRM amounted to not less than $55,000, that the KTRM application 
was bona fide, that the payment of $55,000 by Beaumont to KTRM was 
fair and reasonable compensation for properly reimbursable expenses, 
and that nothing contained in the transaction contravened the public 
interest or constituted abuse of the Commission's processes (R. 6409). 
These conclusions were supported by findings of fact to the effect that 
the total expenses of KTRM chargeable to its television application 
amounted to almost $68,000, as follows (R. 6406-8): 

. General organizational expenses $35,351116 
. Travel expenses 6,451199 
. Trum/Hughes pro-rated salaries 13,325.00 
. Other expenses, un-itemized but 

supported by presumably correct 


standard books of account 4 12,808 |24 
$67,936/39 


# $54,611.39 (Finding 11) — [$35,351.16 (Finding 4) 
+ $6,451.99 (Finding 5)} = $12,808.24. 


These findings gave full credit to the testimony of Neil concerning the 
general organizational expenses, travel expenses and the salaries of 
KTRM officers, and full credit to the testimony of Bean concerning 
the un-itemized balance sheet entry of November 30, 1954 of 
$54,611.39 for television expenses, but rejected Bean's testimony con- 
cerning the treatment of that balance sheet entry after the $55,000 was 
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received from Beaumont and his testimony concerning the dispute be- 
tween KTRM and IRS (R. 6400-6406). Furthermore, in holding that the 
salaries of KTRM stockholders allocable to the television application 
were properly reimbursable, the Commission rejected both the position 
of the Examiner that all such payments were properly reimbursable and 
that of its Broadcast Bureau that these payments were not reimbursable 
(R. 6401-2). It held that the cases relied on by the Bureau and Enter- 
prise, although literally susceptible to the interpretation made by 
Enterprise and the Bureau, really had nothing to do with the payment of 
officers’ salaries, but concerned rather situations where a dismissing 
applicant has not actually spent the money claimed and is not legally 
obligated to spend, such sums. It distinguished the payments in the 
instant case on the grounds that they represented a matter of proper 
cost accounting, and were actually paid (R. 6401-2). 


STATUTES AND REGULATIONS INVOLVED 


The text of relevant portions of the Communications Act of 1934, 
as amended, 47 U:S.C. 151, et seq., and of pertinent Rules and Regula- 


tions of the Federal Communications Commission, are set forth in the 


Appendix, infra. 


STATEMENT OF POINTS 


1. The Commission erred in holding that the testimony of Bean 
was hearsay and not entitled to substantial weight. 


2. The Commission erred in giving greater weight to the testi- 
mony of Neil, reconstructed from memory long after the event, than to 
the testimony of Bean which was supported by precise entries in the 
financial records of KTRM and corroborated by the position taken by 
KTRM in its dealings with IRS. 
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3. The Commission erred in assuming that the expenses of 
KTRM as given to IRS were not its actual expenses, when the record 
contained no explanation of how or why there should be any differences. 


4. The Commission erred in holding that the reimbursable ex- 
penses of KTRM included a substantial amount attributable to expenses 
which were not itemized and nowhere explained, in violation |of its own 
policies and the mandate of this Court. 


5. The Commission erred in holding that its prior enunciated 
policy did not prohibit the reimbursement of the salaries of officers 
and stockholders of a withdrawing applicant. 


6. The Commission erred in holding, in light of the findings 
which the record required, that no abuse of its processes was presented 
by the payment from Beaumont to KTRM in excess of KTRM's expenses. 


SUMMARY OF ARGUMENT 


The Commission's conclusion that the properly reimbursable ex- 
penses of KTRM exceeded the amount which it received from Beaumont 
is reversibly erroneous for two reasons. First, the total found by the 
Commission is based essentially on a reconstruction of the KTRM ex- 
penses by Neil, largely from his own memory many years after the 
fact. This testimony was contradicted by precise and specific evidence 
given by Bean, corroborated by entries in the KTRM financial records 
and by the course of KTRM's dealings with IRS, which established that 
the KTRM expenses were substantially less than the amount|received 
from Beaumont. Any fair evaluation of the testimony would have re- 
quired that greater weight be accorded the testimony of Bean. The 


Commission grossly misconstrued the record in holding that this testi- 


mony was largely hearsay, and rejected the testimony because it 
assumed the accuracy of Neil's reconstruction, with which the testimony 
of Bean could not be reconciled. Even if the two lines of testimony 
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were of comparable weight, the Commission was required to find 
against Beaumont, since the burden of proof was placed on that appli- 
cant both by Section 309 of the Communications Act and by this Court's 
mandate in the second Enterprise case. 


The Commission's overall conclusion is also demonstrated to be 
erroneous by the fact that the total expenses found by it included a 
substantial sum attributed to "unitemized" expenses, and another sub- 
stantial sum attributed to the proration of salaries of two officers and 
large stockholders of KTRM, who performed services for both the AM 
station and the television application. Reliance on unitemized expenses 
is prohibited by the second Enterprise opinion and the Clarksburg 
opinion, as well as by the Commission's own policies, as manifested 
in Section 311 of the Communications Act and Section 1.316 of the 
Commission's Rules. Moreover, the testimony of Bean which gave 
rise to this finding itself demonstrates that the finding is erroneous. 


The Commission's holding that the salaries of Trum and Hughes 
are properly reimbursable violates its own policy, and the distinction 
attempted in the instant case of the prior cases in which the policy has 
been applied is patently unreasonable. Sunbeam Television Corp. v. 


Federal Communications Commission, 100 U.S. App. D.C. 82, 243 


F.2d 26. The record, furthermore, requires the finding that these 
salaries were never considered by KTRM as allocable to the television 
application until that application was withdrawn. The reasoning of the 
Commission in the instant case opens the door to the very abuses 
which it seeks to prevent. 
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ARGUMENT 
I. 


THE COMMISSION'S FINDING THAT KTRM'S OUT-OF-POCKET 
EXPENSES AMOUNTED TO NOT LESS THAN $55,000 IS NOT 
SUPPORTED BY SUBSTANTIAL EVIDENCE 

In remanding this matter for the second time to the Commission 
this Court clearly delimited the objective of the hearing whilch was to 
be held — its sole purpose was to determine as precisely as possible 
the composition of the out-of-pocket expenses of KTRM in prosecuting 
its television application, in order to ascertain whether those expenses 
amounted to $55,000 or more. The Commission found that the ex- 
penses of KTRM exceeded $55,000. In doing so it rejected the precise 
and corroborated evidence of Bean that the total television expenses 
of KTRM totalled $41,996.08, as shown both on its books and as 
claimed by it in its dealings with IRS. This evidence was rejected in 
favor of a reconstruction from memory by Neil made yearsjafter the 
fact by a person who lacked personal knowledge of most of the actual 
factual data. 


Moreover, the Commission's total included almost $18,000 of 
completely unitemized expenses, and over $13,000 which represented 
a proration of salaries which had been paid to officers and stockholders 
of the corporation. If it was improper for the Commission to include 
these sums as legitimate compensable expenses of KTRM, its decision 
must fall whether or not the Bean testimony was properly discredited. 


It will be demonstrated in Point Il,infra, that as a matter of both 


fact and policy the Commission improperly included the salaries paid 
to KTRM officers and stockholders. The unitemized expenses, it will 
be shown, were also improperly included because they were unitemized 
and unexplained. But most significantly, because any fair evaluation of 
the evidence requires the conclusion, under no circumstances could it 


reasonably be found that the total television expenses of KTRM exceeded 
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$55,000 less $13,003.92 (the latter figure representing the amount 
claimed by KTRM both on its books and in its dealings with IRS as con- 
stituting an excess over its television expenses). 


There are thus two essential areas in which Enterprise requests 
this Court to find the Commission's decision to be erroneous. One is 
essentially a question of law (or policy) concerning the proper treat- 
ment of salaries of officers and stockholders of a withdrawing appli- 
cant, discussed in ‘Point II infra. This is an area clearly proper for 
review by this Court, and, as will be discussed, one in which, if the 
Commission has reached an improper conclusion, its decision may be 
reversed. The other major area of attack on the Commission's deci- 
sion concerns the evidentiary support for the Commission's determina- 
tions. 


It is clear that by its reference to the opinion in Clarksburg Pub- 


lishing Co. v. Federal Communications Commission, 96 U.S. App. D.C. 
211, 255 F. 2d 511, this Court intended that the showing necessary to 
support a finding favorable to Beaumont should be detailed and not 


general. Thus, a totally unitemized showing could not support a deci- 
sion favorable to Beaumont. On the other hand, a conclusion that the 
total out-of-pocket expenses of KTRM were less than $55,000 would, 
plainly, not require similar itemization. The evidentiary question 
presented here is, therefore, in a sense an unusual one — leaving aside 
for the moment, the question of burden of proof, the quantum and 
nature of the evidence necessary to support conclusions favorable to 
Beaumont are substantially greater than those necessary to support 
unfavorable conclusions. 


Broadly stated, the contentions of Enterprise are that the Com- 
mission made factual determinations based only on evidence favorable to 
Beaumont, that its admitted rejection of evidence leading to contrary 
conclusions was improper, and that when the whole record is considered 
it is apparent that/the Commission's decision was arbitrary. It is clear 
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that in determining whether administrative determination is supported 
by substantial evidence of record, a reviewing court must take into 
account whatever in the record fairly detracts from the weight of the 
evidence on which the determination rests, and that, although a review- 
ing court may not displace the agency's choice between two fairly con- 
flicting views by substituting its own, the reviewing court must set 
aside the agency decision when it cannot conscientiously find that the 


record in its entirety contains substantial evidence in support of the 
agency's determination. Universal Camera Corp. v. National Labor 
Relations Board, 340 U.S. 474, 487-8. As the Supreme Court stated 
(id. at 490): 


Reviewing courts must be influenced by a feeling that they 
are not to abdicate the conventional judicial function. 
Congress has imposed on them responsibility for assuring 
that the Board keeps within reasonable grounds. That 
responsibility is not less real because it is limited to|en- 
forcing the requirement that evidence appear substantial 
when viewed, on the record as a whole, by courts invested 
with the authority and enjoying the prestige of the Courts 
of Appeals. The Board's findings are entitled to respect; 
but they must nonetheless be set aside when the record be- 
fore a Court of Appeals clearly precludes the Board's 
decision from being justified by a fair estimate of the 
worth of the testimony of witnesses or its informed judg- 
ment on matters within its special competence or both. 


A. The Commission Erred in Rejecting The Evidence of Bean 
That the Television Expenses of KTRM Amounted to 
$41 996.08 ($55,000 less $13,003.92). 

The Commission found as a fact (R. 6408) that the expenses of 
KTRM included those sums which were testified to by Neil, KTRM's 
President (R. 6400, 6406-8), broken down into general organizational 
expenses, travel expenses, and the Trum-Hughes pro-rated|salaries. 
These amounts totalled over $55,000. The record establishes, how- 
ever, and the Commission recognized (R. 6400-6401), that both the 
travel expenses and pro-rated salary items were estimates, recon- 
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structed many years after the event.? The Commission also had before 


it precise evidence of the total amount of the KTRM television expenses, 
based on the books of the company, which conflicted drastically with the 
belated reconstruction of Neil. This evidence resulted from the fact 
that since substantial portions of Neil's reconstruction were based on 
information not within his knowledge (see, e.g., fn. 7, supra), and on 
which he could not properly be cross-examined, Enterprise subpoenaed 
the KTRM accountant who was alleged by Neil to be the person who 
would have the most information on this subject (see, e.g., Tr. 434, 435, 
440). 


Bean testified that a controversy exists between KTRM and the 
Internal Revenue Service (IRS) concerning the very matter in issue 
herein — the expenses incurred by KTRM in prosecuting its television 
application (Tr. 480). Bean testified that this controversy concerned 
the manner in which $13,003 .92 of the $55,000 received by KTRM from 
Beaumont should be treated for income tax purposes — whether the 
portion involved should be considered capital gain, as contended by 
KTRM, or ordinary income, as contended by IRS (Tr. 490-91). There 


is no dispute whatsoever between KTRM and IRS concerning the critical 


factor for this proceedi namely that the $55,000 received by KTRM 


exceeded by $13,003.92 the television expenses of KTRM (Tr. 480-82, 
488, 490-91, 493, 494, 497, 504, 517-18). 


This matter was reflected on the books of KTRM, according to 
Bean's testimony. Thus, on November 30, 1954, the end of the last 
month before the Beaumont-Hobby agreement, the financial statement 


¢ Indeed, the Commission's statement (R. 6400) that the general organiza- 
tional expense item was "culled" from various books of original entry, is 
patently not supported by the record. Neil testified that these figures were 
taken from a financial statement prepared by KTRM's accountant (Tr. 395, 398, 
414), and the accountant, Bean, testified that the bulk of these figures were not 
taken from books of original entry (Tr. 494-5). 
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of KTRM reflected total television expenses in the amount of 
$54,611.39.2° On December 30, 1954, after the $55,000 had been re- 
ceived from Beaumont, this figure had been wiped off the balance sheet, 
and a surplus of $13,003.92 had been generated; according to Bean, he 
had a journal entry removing the television items from the KTRM 
financial statement, which resulted in this surplus (Tr. 480-82, 487-8, 
494). Most significantly, Bean testified unequivocally that this re- 
flected the receipt by KTRM of $13,003.92 in excess of its television 
expenses, and that this is the amount which is the subject of the dis- 
pute between KTRM and IRS (Tr. 488, 490-91, 493, 494, 504, 517, 

518.) fa Bean's testimony on these matters establishes, therefore, 
that insofar as the financial records of KTRM are concerned, after 
they had been analyzed by KTRM accountants and the IRS, the absolute 
total of the television expenses of KTRM amounted to $41,996.08. 


This evidence is patently in conflict with the Neil reconstruction. 
Insofar as this conflict was concerned, the Commission chose to dis- 
regard the Bean evidence and to rely exclusively on the Neil) recon- 
struction. 12 it characterized Bean's testimony as "meaningless" 

(R. 6404) and "unintelligible" (R. 6406), and also rejected that portion 
of his testimony dealing with the dispute between KTRM and|IRS on the 
ground that his was not the best evidence, that it was hearsay, and that 
it should have been a matter of testimony from more competent wit- 
nesses (R. 6404). In both respects the Commission committed patent 


error. 


ao This total was composed of two separate items of $28,421.15 and 
$26,190.24 (Tr. 487-8; R. 6402). 


a Bean testified that the determination of the excess of receipts from Beau- 
mont over the KTRM television expenses was ascertained from the books of 
KTRM not only by IRS, but by himself (Tr. 517-18). 


12 


To the extent that the Commission relied on the evidence concerning the 
total television expenses reflected in the KTRM financial statement of Novem- 
ber 30, 1954, its error is discussed infra. 
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The less important matter of Bean's competence can be easily 


disposed of. Even the language quoted by the Commission (R. 6404) ca 


does not indicate that Bean's knowledge of the existence of a surplus or 
the fact that that surplus was the basis of a dispute with IRS was hear- 
say. He testified that he did not handle the entire proceeding before 
IRS (Tr. 480). However, other portions of his testimony do establish 
that he did handle the accounting aspects of the matter (Tr. 517-18), 
and he displayed precise familiarity with the particular accounting 
matters involved (see, e.g., Tr. 491, 494). Indeed, although the Com- 
mission's second Supplemental Decision makes it a point actually to 
quote Bean's statement that he did not handle the entire dispute with 
IRS (an almost unnecessary statement in view of the fact that it would 
be virtually certain that attorneys would also be involved), it failed to 
note that the very next question and response were based solely on 
Bean's personal knowledge (Tr. 480-2), that many of his subsequent 
statements were expressly so qualified, and that when Bean did not 
have personal knowledge, he refused to answer (see, e.g., Tr. 482, 490- 
91, 493, 494),14 Moreover, the information concerning these financial 
matters was taken from the books of KTRM, and Bean made it clear 
that he was the one responsible for maintaining those books (Tr. 497-9). 
It must be remembered that Enterprise does not here contend, nor did 
it contend before the Commission, that the precise nature of the legal 
dispute between KTRM and IRS is of any consequence; it does not 
matter whether the excess of receipts over expenses is treated asa 
capital gain or as ordinary income. The critical factiis that there was 


an excess of receipts over expenses. 


= "I am not qualified to go into detail because not the entire proceeding was 
handled by me." 


a The Commission's Hearing Examiner, who actually observed and listened 
to the witness, did not question in any way Bean's competence to testify on these 
matters. Quite the contrary, she accepted his testimony at face value, recog- 
nized the conflict with the testimony of Bean, and attempted to reconcile this 
conflict in a manner later rejected by the Commission because it was patently 
erroneous (R. 6372-5). See fn. 19, infra. 
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Most significantly, although the Commission questioned Bean's 
competence to testify concerning the dispute between KTRM and IRS, 
it did not question his competence to testify concerning the surplus 
reflected on the books of KTRM after it had received the $55,000 from 
Beaumont and wiped out all of its television expenses (R. 6402-4). But, 


insofar as the critical facts here involved are concerned, the testimony 
on the two subjects was identical — that after the $55,000 was received 
and all of the television expenses were wiped off the books, there was 
an excess of $13,003.92, and that it was this amount which was the 
basis of the dispute with IRS. This, surprisingly, is conclusively shown 
by the testimony which the Commission chose to reproduce in its 
decision (R. 6403). Bean testified, in response to a question from the 
Examiner, that there was no dispute concerning the amount of the ex- 
cess over expenses but merely over the manner in which it should be 
treated for income tax purposes (Tr. 497; see also Tr. 504)| It appears, 
therefore, that the Commission itself considered Bean competent to 
testify concerning the amount of the excess which KTRM received over 
its television expenses, and that the Commission's remarks| concerning 
Bean's competence to discuss the dispute with IRS can havejno valid 
significance in weighing his testimony on the critical questions involved. 


The main ground for the Commission's disregarding the Bean 
testimony was stated by the Commission to be the fact that this testi- 
mony was ''tmeaningless" in light of the testimony which had previously 
been given by Neil and Bean (R. 6404). The Commission stated that 
under no theory of bookkeeping known to it could the testimony con- 
cerning the surplus be reconciled with Neil's reconstruction and the 
Bean testimony concerning the financial statement of November 30, 
1954. Therefore, the Commission rejected the testimony concerning 
the surplus. 


The very statement of this analysis manifests its obvious flaw. 
Quite obviously, the two lines of evidence are inconsistent. | But 
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that in itself does not demonstrate that the testimony about the 
surplus is incorrect; it is logically equally probable that the Neil re- 
construction and the bookkeeping entry of November 30, 1954, were 
incorrect. This possibility seems never to have occurred to the 
Commission. 


In this instance it was not necessary to rely only on logic. Other 
factors make it clear that the evidence of a surplus proved the in- 
accuracy of both the Neil reconstruction and the balance sheet entry of 
November 30, 1954, rather than the converse. The most reasonable 
explanation in light of the evidence is that after having received the 
$55,000, KTRM carefully re-examined its books, eliminated only those 


items which were really related to the television application, and that 


those items amounted to $41,996.08. The Neil reconstruction under 
this view was erroneous, and reflected the expected uncertainties of 
any such reconstruction made long after the events involved. 


The most persuasive evidence in this record is that concerning 
the dispute with IRS. It is obvious that whether the amount by which 
the payment from Beaumont exceeded the television expenses of KTRM 
was to be treated as ordinary income or as capital gain, it was in the 
interest of KTRM ito minimize to the greatest extent possible the 
amount involved. If the television expenses had equaled or exceeded 
$55,000, KTRM would have had to pay no tax whatsoever on the amount 
received from Beaumont. The fact that the amount of the excess was 
determined independently by the KTRM accountant and by IRS (Tr. 517- 
18), and that there is no dispute between KTRM and IRS concerning the 
amount involved (Tr. 497, 504) establishes conclusively that the 
remainder was the maximum figure that KTRM could urge as having 
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been spent on its television application. !° 


In totally rejecting the evidence concerning the dispute] with IRS as 
probative of any of the critical facts here involved, the Commission 
relied (R. 6405) on a single answer to a leading question by Commission 
counsel, as follows (Tr. 495-6): 

Q. Well, if in a situation such as this where certain 
items are carried for income tax purposes as a capital gain, 


does that necessarily mean that they weren't actually ex- 
penses at the time they were incurred? 


A. No, sir, the capital gain was a doubt from the begin- 
ning but when we were in doubt we leaned toward the tax 
payment and it was not a surprise when they disallowed it. 


This totally unresponsive answer to a virtually unintelligible ques- 


tion /® was held by the Commission to support the startling view that 


what is solemnly reported to one agency of the Federal government may 
be assumed to be inaccurate by another agency. The Commission states 
(R. 6404-5) that IRS accounting may, but does not necessarily, correspond 
to actual business practices. But in the instant case it was never explained 
why they do not correspond, or indeed, that they fail to correspond at all. 
Certainly the question and answer quoted supra do not constitute such an 
explanation or showing. Apparently, the Commission felt the burden lay 

on Enterprise to establish that in this instance the necessary correspond- 
ence existed. Reason, and comity among Federal agencies, would suggest 


5 Bean testified (Tr. 494): 
Q. Iam not clear on one thing. The $55,000 was paid to KTRM, Mr. Bean. 
Was that entire sum considered by the company for income tax purposes 
as a capital gain? 
. The excess, the surplus. 
. Of what? 
. In the amount of $13,003.92. 
. Oh, and the balance of it was considered what? 
. .As to wipe out the expenses incurred in the television application. 


- "Gain" is, broadly, the difference between sales price and cost/to the seller; 
no "items" are carried as a gain. To the extent that expenses increase, and 
thereby increase cost, capital gain decreases. Under no circumstances could 
expense items, as such, increase gain as is implied in the question. 
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the contrary burden — a burden on Beamont to show why "expenses" 
should be one thing when dealing with IRS and something very different 
when dealing with the F.C.C. Moreover, as will be discussed infra, the 
Communications Act and the mandate of this Court place the burden on 
Beaumont. 


The most probable explanation of the dispute between KTRM and 
IRS was actually given the Commission by Enterprise (R. 6208-10), and 
may be found in Revenue Ruling 56-520 of the Internal Revenue Service, 
Internal Revenue Bulletin No. 1956-43, p. 11, October 22, 1956, reported 
at 14 R.R. 2038. In that ruling it was held that if a corporation operates 
a standard broadcast station and makes expenditures to prosecute a con- 
tested television application, those expenditures must be capitalized and 
treated as part of the cost basis of an asset of a permanent nature if the 
authorization is granted, but that if the authorization is not granted such 
expenses constitute a loss which is deductible from gross income in the 
year in which the authorization is denied. Since KTRM was unsuccessful 
in acquiring the television permit at issue herein, it is clear that under 
this ruling its expenses could not be capitalized, and under no circum- 
stances could it claim a capital gain; its expenses would have to be con- 
sidered as a loss in the year 1954, and the excess which it received from 
Beaumont over those expenses would be treated as ordinary income. 
Since there was no dispute about the amount involved, but only as to 
whether it should be treated as a capital gain or as ordinary income, it 
is apparent that KTRM wished to treat this matter as the sale of a capital 
asset, and IRS took the position set forth in the Ruling just described.” 


The position taken by KTRM in its dealings with IRS thus estab- 
lishes conclusively that the amount received from Beaumont exceeded 
KTRM's television expenses. By labelling $13,003.92 of the amount re- 
ceived from Beaumont as a gain, KTRM itself is stating that that amount 


ae The Revenue Ruling was released almost two years after the events in issue 
here. 
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represents a profit derived from the sale of a capital asset, If there 
were no profit there would be no tax, and this would obviously be to 
KTRM's advantage. The existence of this profit establishes the illegiti- 
macy of the payment by Beaumont to KTRM. 


Bean's testimony on this matter was precise and supported by 
business records of KTRM. Neil's testimony, on the other hand, was 
largely without substantiation or corroboration. The testimony of Neil 
indicates that some travel expenses were incurred and paid|/by KTRM in 
connection with the prosecution of its television application |(R. 6400), 
but his estimate of the amount of those travel expenses must be rejected. 
The substantiated or corroborated expenses listed by Neil in Ex. 200 
(R. 6158-9; see 6407-8)28 total $30,851.16. The total expenses claimed 
by KTRM in its dealings with IRS amount to $41,996.08. The difference 
between these figures is $11,144.92, and this difference might con- 
ceivably reflect travel expenses or even the allocation of officers' 
salaries, but in no event can those items total more than $11, 144.92. 
Neil's unsupported recollection could not properly be given greater 
credence than the clearly supported and unequivocal, accurate figures 
relied on by KTRM in connection with its income tax returns. 


As has been noted, the Commission recognized the conflict between 
the testimony of Neil and the evidence disclosed through the testimony of 
Bean (R. 6404). It expressly recognized that if some $13,000 was to be 
posted to ''surplus" after $55,000 was received from Beaumont, only 
some $42,000 would be left to wipe out the TV account. '"Manifestly," 
the Commission said, "this could not be."’ Obviously, either one of the 
two lines of testimony was incorrect, or there was some method for 
reconciling them which was not set forth in the record, and which has 
not occurred to the Commission.?® It has been demonstrated, supra, that 


18 This total is composed of items (a), (b), $500.00 of item (c), and items (d) 
through (q) of Exhibit 200. 
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reconciliation of these lines of testimony (R. 6404). 


The Commission expressly, and properly, rejected the Examiner's attempted 
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any fair evaluation would give greater credit to the Bean testimony. 
However, even if comparable weight was to be accorded the Neil and 
Bean testimony, the Commission would have been required by law to 
hold against Beaumont. Section 309(b) of the Communications Act of 
1934, as amended, | provided, at the time the instant proceeding was held, 
that in any hearing on an application for a construction permit for a 
broadcast station''both the burden of proceeding with the introduction of 
evidence upon any issue specified by the Commission, as well as the 
burden of proof upon such issues, shall be on the applicant.""7° This 
requirement, without more, required, at the very least, that the conflict 
in evidence be reconciled before a conclusion favorable to Beaumont 
could be reached. 


Even more significantly, the mandate of this Court under which the 
instant proceeding was conducted, placed the burden on the applicant. In 
the second Enterprise case this Court stated the governing criteria as 
requiring an affirmative showing that the payment to the withdrawing 
applicant was for ''out-of-pocket expenses." That opinion can only be 
reasonably interpreted to require that the applicant Beaumont had the 
affirmative burden of making or producing a detailed showing of the ex- 
penses of KTRM which could satisfy the Commission that "all is well." 
There can certainly be no such assurance where two lines of evidence of 
comparable weight indicate affirmative and negative answers to the 
critical question. It was incumbent on Beaumont to reconcile these 
matters, or explain them, or to prove that Bean was wrong. It did none 


of these things.7? Having failed to meet this burden, the Commission 


should have made findings adverse to Beaumont. 


© Section 309 has since been amended, but a comparable provieicn is now con- 
tained in Section 309(e). 


21 The Commission) cavalierly assumed, in the face of testimony that a dispute 
currently exists between KTRM and IRS concerning its television expenses, that 
KTRM destroyed its records concerning those expenses (R. 6405). Indeed, it went 
further, taking Enterprise to task for suggesting the implausibility of such an 
assumption, by pointing out that KTRM is not a party to the proceeding before the 
Commission, and thus had no interest in or responsibility for preserving such 

(continued on following page) 
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B. The Commission Erred in Finding that the Television 
Expenses of KTRM Included $12,808.24 of Unitemized 
“Other Expenses" 

The Commission's Finding (R. 6408) that the expenses of KTRM 
properly chargeable to its television application included a group of 
"unitemized" expenses amounting to $12,808.24 is erroneous for two 
reasons. First, the very evidence on which this finding is based estab- 
lishes the incorrectness of the balance sheet figure from which the figure 
was taken. Second, inclusion of unitemized and totally unexplained ex- 
penses fails to meet the criteria established by this Court for approval 
of a payment to a dismissing applicant. 


As has been indicated, Bean testified concerning entries on the 
KTRM balance sheet as of November 30,1954, which indicated incurred 
expenses in connection with the television application which [totalled 
$54,611.39. The Commission, assuming this to be an accurate represen- 
tation, and deducting the general organizational expenses and travel ex- 
penses testified to by Neil, founda difference of $'12,808.24| which 
presumably represented television expenses for which there was no 


explanation in the instant record.77 


It should first be noted that Bean was unable to supplyjany detail 
whatsoever concerning the items which went to make up the {total balance 
sheet entry (Tr. 488-9). He could not specify a single item which went 
into that total. Consequently, it did not necessarily follow that the general 
organizational expenses testified to by Neil comprised a portion of that 
total.?% Most significantly, however, in virtually the same breath as he 


21 (continued from preceding page) 
records. This is, of course, a perfect non sequitur. Enterprise hag alleged, and 
does allege, that it is the dispute with IRS and not the pendency of the instant pro- 
ceeding which makes it incredible that a corporation such as KTRM/would have 
destroyed its records. To this contention, the Commission has in no way addressed 
itself. 


a2 It is clear that the books in no way reflected any proration of thle salaries of 
Trum and Hughes as an expense allocable to the television application (R. 6408). 


2 It must be remembered that the general organizational expenses were given 
to Neil by Bean (Tr. 417). 
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testified about the total entry of November 30, 1954, Bean testified that 
when the payment was received from Beaumont all of the television ex- 
penses were wiped off the books and a surplus of $13,003.92 resulted 
(Tr. 488-90). It certainly appears capricious for the Commission to 
accept fully (see R. 6404, 6408) the evidence of the KTRM books as of 
November 30, 1954, and to reject just as fully the evidence of the KTRM 
books of December 30, 1954, or stated differently, to accept the first half 
of Bean's statement and to reject the last half without any explanation 
why the one portion of the evidence is weightier than the other. 


In any event, the inclusion of these unitemized expenses in the 
KTRM expense total was erroneous, since it flies directly in the face of 
the Court's mandate in the second Enterprise case. In its opinion this 
Court held that to justify a conclusion that no abuse of process was 
presented, it was insufficient to have only general statements by the 
payor that the total expenses of KTRM amounted to $55,000. No greater 
showing has been made when the KTRM accountant so testifies, when he 
is unable to explain in any manner the composition of the expenses or 


to corroborate them in any other way 24 


4 Indeed, the law, as expressed by this Court in the Clarksburg and second 
Enterprise decisions has since been codified by the enactment of a new Section 311 
of the Communications Act, which requires that in the case of an agreement which 
results in the payment of money to an applicant who withdraws from a proceeding, 
the Commission may approve such agreement only if the amount or value of such 
payment is not in excess of the aggregate amount determined by the Commission 
to have been legitimately and prudently expended and to be expended by the with- 
drawing applicant in connection with his application. Obviously, this judgment 
cannot be made absent complete itemized information about the expenses of the 
withdrawing applicant. The Commission has already recognized this. Section 
1.316 of its Rules, which implements this new legislation, provides that in such a 
case the withdrawing applicant must file with the Commission an affidavit which 
shall, "include an itemized accounting of the expenses incurred in connection with 
preparing, filing and advocating his application, and such factual information as the 
parties rely upon for the requisite showing that such reported expenses represent 
legitimate and prudent outlays." 
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THE COMMISSION ERRONEOUSLY HELD THAT PORTIONS OF 


SALARIES PAID TO TRUM AND HUGHES WERE PROPERLY 
REIMBURSABLE AS ALLOCABLE TO THE KTRM TELEVISION 
APPLICATION 


The Commission found that among the total expenses 


chargeable to 


the KTRM television application was an amount of $13,352 which repre- 


sented portions of the salaries which had been paid to Trum and Hughes 


during the period while the television application was being 
(R. 6401-2, 6408). In making that determination, the Comm 


prosecuted 


ission rejected 


the contentionsnot only of Enterprise, but of its own Broaddast Bureau, 


both of whom had urged that clearly enunciated policies of t 


he Commission 


precluded the condonation of the payments of the salaries of officers and 


stockholders of a dismissing applicant (R. 6280-84, 6256-7, 


6258-9). 


As has been noted, Trum is the Vice President and Treasurer 


and Hughes the Chief Engineer of KTRM, which is also the licensee of a 
standard broadcast station. They are the second and third largest KTRM 


stockholders, respectively. Neil's estimate of $13,352 was 


asserted to 


be an arbitrary minimum based on the total salaries paid to Trum and 


Hughes during the period of the preparation and the pendency of the tele- 


vision application, based on Neil's estimate of the percentage of time 


devoted by each of these men to work in connection with the 
application (Tr. 408-10). 


television 


The record, however, provides no support for the conelusion that 


any portion of the salaries paid to Trum and Hughes actually constituted 


an "out-of-pocket" expense in connection with the television application. 


At the time that the salaries were paid to Trum and Hughes 


there was no 


indication given to the firm's accountants that any portion of their salaries 


should be charged as a television expense, and consequently the books of 


KTRM nowhere reflected these items as an expense chargeable to the 


television application. Moreover, the total salaries of Trum and Hughes 


were deducted as an expense of the AM operation in KTRM's income tax 
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returns in the years in which they were paid (Tr. 411, 491-2, 518-19). In 
terms of actual monetary expense, KTRM was not one cent poorer because 
of these payments than it would have been had the television application 
never been filed. It is respectfully urged that to allow reimbursement of 
expenses such as these would be to open the door to the most patent abuses 


of the Commission's processes 2 


The Commission suggests (R. 6401) that allocating to television a 
portion of the salaries paid to officers in this case constitutes a matter of 
proper cost accounting, and that therefore they may properly be the sub- 
ject of reimbursement when the applicant withdraws. But how can the 
Commission validly conclude that this is proper cost accounting when the 
books of KTRM never reflected any portion of these salaries as charge- 
able to the television application? At the very least, if the Commission 
is to prevent abuse of its processes, and the reaping of a hidden profit by 
withdrawing applicants, it should insist that the charges assigned to the 
withdrawing application should be reflected in the accounts of the appli- 
cant, and not constitute a mere afterthought at the time of the withdrawal 
in order to pad and increase the amount by which they may be reimbursed. 
Moreover, abuses can hardly be prevented by reference to cost accounting 
procedures. The distinction between out-of-pocket expenses, or actual 
expenses, and "cost accounting" is a significant one in light of the purpose 
of the prohibition in cases such as this against paying in excess of ex- 
penses. By condoning the reimbursement of the Trum-Hughes salaries on 


the ground that this would be good cost accounting, the Commission has in 
effect held that KTRM could be reimbursed for a portion of the rent of the 
offices in which Trum and Hughes performed their television duties, a 
portion of the utility bills (electricity, water, etc.) paid by KTRM, and 


2° It should be noted that under the current Section 1.316 of the Commission's 
Rules it is necessary for a withdrawing applicant who receives consideration to 
establish not only that the consideration is in return for actual expenses of the 
applicant, but further, that even though they are actual, the expenses represent 
“legitimate and prudent outlays." 
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depreciation of such office equipment as typewriters, duplicating machines 
and postal machines which might have been used at one time or another in 
connection with the television application. In a very real sense reimburse- 
ment of these expenses would constitute a profit to KTRM, and by the same 
token so did the reimbursement of part of the salaries of Trum and Hughes. 


This is particularly true when the salaries are paid, as they were 
here, to the second and third largest stockholders of the applicant. In the 
case, for example, of stenographers hired specially to help|prepare a 
television application, who do not have ownership interests in the applicant, 
any payment to those employees is obviously and literally an out-of-pocket 
expense. But where the payments are to the owners of the applicant, 


nothing has really been paid out of pocket .76 If the Commission condones 


reimbursement for an arbitrary allocation of salaries to corporate offi- 
cers and stockholders, it must follow logically that it would permit reim- 
bursement for the time and effort expended by individual applicants who 
have other businesses, or partners or stockholders, in situations where 
the partnership or corporate applicant has no other business than that in- 
volved in applying for broadcast authorization. Thus, if an individual 
applied for a television authorization, or if the application were by a 
corporation, the stock of which is all owned by an individual, and the in- 
dividual devoted his full time to the prosecution of the application, he 
would, under the rule adopted by the Commission in the instant case, be 
logically entitled to reimbursement for the value of his time and effort, 
especially if it can be measured by the value of that time if |devoted to 
another of his enterprises. 


But the Commission has adopted a policy which precludes reim- 
bursement in the latter situations. Indeed, the Commission in the deci- 
sion here under review has stated that it would not condone |reimburse- 
ment unless the moneys either have actually been paid out or there is a 


28 The Commission's discussion (R. 6401) of the fact that Trum and Hughes are 
large stockholders in KTRM misses, of course, the entire point of the Enterprise 
contentions. 
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legal obligation to pay. That distinction drawn by the Commission has no 
logical relationship to the objectives it seeks to attain. Indeed, it seems 
clear that the Commission, merely in order to support the result reached 
in the instant case, has improperly stated the nature of its own policy in 
this area, much as it did in Sunbeam Television Corp. v. Federal Com- 
munications Commission, 100 U.S. App. D.C. 82, 243 F. 2d 26. In that 
case, the Commission attempted to differentiate the policy enunciated in 

a prior line of decisions on grounds which this Court decided were un- 
tenable. The instant case presents a perfect analogy. The distinction 
suggested by the Commission is unsupportable. Moreover, reference to 
Rollins Broadcasting, 13 R.R. 138, and Port Arthur College, 14 R.R. 965, 
cases herein approved by the Commission, demonstrates that the Com- 
mission's stated policy actually precludes reimbursement for the value 

of the services of officers and for the reimbursement of officers’ salaries. 
In both cases, although the amounts had not actually been paid (since in onecase * 
a partnership was linvolved, and in the other the services had been ren- 
dered by a trustee), there was, as in the instant case, no indication what- 
soever that the value of the services was any less than the amount claimed. 
In the instant case, the payments to Trum and Hughes no more reflected 
cash outlay for the television application than did the amounts claimed in 


Rollins and Port Arthur College, and this was recognized by the Commis- 
sion itself when it stated (R. 6401-2): 


* * * it matters little whether KTRM's expense be computed 
in terms of work paid for (on the television application) and 
not used, measured by the pro rata salaries, or by work paid 


for (on AM or other fields) and not performed, measured on 


the same basis. (Emphasis added) 


The emphasized portion of this quotation is precisely the analysis urged 
on the Commission in Rollins, and rejected by the Commission. In that 
case, in a pleading entitled Reply to Opposition of Chief, Broadcast 
Bureau, to Petition to Dismiss Application without Prejudice and Request 
for Oral Argument, filed on November 2, 1955, the dismissing applicant 
stated that its two|partners were stockholders in corporations which 
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were the licensees of other AM stations. The reimbursement of ex- 
penses which the applicant was to receive was to be paid to these other 
corporations in reimbursement for the time and effort devoted by these 
partners which was taken from the time which would ordinarily have 

been devoted to the affairs of those other AM stations. The Rollins case. 
is, therefore, completely analogous with the instant case, in)which KTRM 
is claiming reimbursement for the time which Trum and Hughes devoted 
to the television application instead of to their AM duties. Yet the policy 
of Rollins and Port Arthur College is reaffirmed by the Commission in 
this very decision. The failure to apply that policy should lead this 

Court to reverse the Commission's finding that the Trum-Hughes salaries 
were properly considered part of the KTRM television expenses. Sunbeam 
Television Corp. v. Federal Communications Commission, supra; see 
also Securities Comm'n v. Chenery Corp., 318 U.S. 80. 


CONCLUSION 


Enterprise respectfully urges that it has demonstrated herein that 
the total legitimately compensable out-of-pocket expenses of KTRM 
aggregated substantially less than the $55,000 which KTRM received 
from Beaumont. The testimony of Bean, which was improperly rejected 
by the Commission, establishes this conclusively. Even without this 
testimony the same conclusion would have to be reached because the 
Commission improperly included unitemized expenses and reimburse- 
ment of salaries of officers and stockholders as compensable expenses 
of KTRM. 


Of course, Enterprise does not urge that there is a a lack of 


evidence in support of the Commission's determinations. Its position is 
that any fair evaluation of the whole record requires a contrary conclu- 
sion. In this connection, the reason for the policy against the payment 
of more than out-of-pocket expenses is important. This was stated by 


the Commission in Four States Broadcasters, Inc., 3 R.R. 1945. In that 
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case the Commission refused to condone even the payment of out-of- 
pocket expenses to. a dismissing applicant, for the reason that through 
such payment the Commission's procedures were being used as a means 
of securing money in return for removing one reason for holding a hear- 
ing. The Commission noted that its hearing procedures are designed to 
determine whether the grant of particular applications would be in the 
public interest, and held that it would not approve their use as a device 
for enabling one party who admittedly had no further interest in the pro- 
ceeding to exact money from another party as the price for the former's 
withdrawal. The Commission there held that it would not condone dis- 
missals where money was paid in excess of the value of any material, 
equipment or services received by the party paying the money. It is true 
that since that time the Commission has relaxed its policy in this area 

to the extent that even where bare dismissal of an application is involved, 
it permits the payment of actual out-of-pocket expenses. This restriction 
must be intended to limit the possibility that an applicant will utilize the 
Commission's hearing processes as a means for exacting tribute from 
another applicant. Viewed in this light, it is of critical significance that 
the criteria be rigidly applied, and this is the obvious intent of the recent 
codification of this policy by the Congress in the new Section 311 of the 
Communications Act, which provides that an agreement of dismissal can 
be determined to serve the public interest only if the amount received 

by the withdrawing applicant is not in excess of the amount legitimately 


and prudently expended and to be expended by the applicant in connection 


with his application. 


The record in the instant case establishes that Beaumont paid for 
the withdrawal of KTRM from this proceeding; that it would have paid 
almost any price to procure that withdrawal at a time when the grant to 
Beaumont had been|stayed; that the amount paid to KTRM bore no realistic 
relationship to the actual expenses of KTRM in prosecuting its application; 
and that as a result of this entire arrangement Governor Hobby was given 
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the power to switch from a losing to a winning applicant. Under these 


circumstances, it is respectfully submitted the determination of the Com- 
mission must be reversed and the entire matter remanded for the issu- 
ance of a new decision in accordance with an opinion of this Court which 
sets forth the errors which have been committed by the Commission. 

No further evidence is required; the parties have had more than adequate 
opportunity to produce all evidence which might be pertinent to any issue 
herein. 


Respectfully submitted, 


LEONARD H. MARKS 
STANLEY S. NEUSTADT 


317 Cafritz Building 
Washington 6, D. ¢. 


Counsel for oc 
The Enterprise Company 


March 15, 1961 
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APPENDIX 


STATUTES AND RULES INVOLVED 


Communications Act of 1934, as amended 


Sec. 309.* (a) If upon examination of any application provided for in 


section 308 the Commission shall find that public interest, con- 
venience, and necessity would be served by the granting thereof, 
it shall grant such application. 
(b) If upon examination of any such application the Commis- 
sion is unable to make the finding specified in subsection (a), it 
shall forthwith notify the applicant and other known parties in in- 
terest of the grounds and reasons for its inability to make such 
finding. Such notice, which shall precede formal designation for a 
hearing, shall advise the applicant and all other known parties in 
interest of all objections made to the application as well as the 
source and nature of such objections. Following such notice, the 
applicant shall be given an opportunity to reply. If the) Commis- 
sion, after considering such reply, shall be unable to make the 
finding specified in subsection (a), it shall formally designate the 
application for hearing on the grounds or reasons then) obtaining 
and shall notify the applicant and all other known parties in interest 
of such action and the grounds and reasons therefor, specifying 
with particularity the matters and things in issue but not including 
issues or requirements phrased generally. The parties in interest, 
if any, who are not notified by the Commission of its action with 
respect to a particular application may acquire the status of a 
party to the proceeding thereon by filing a petition for|intervention 


* The language here set forth is that of Section 309 at the time the instant hear- 
ing was held. It has subsequently been amended in respects which have no bearing 
on the matters in issue here. 
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showing the basis for their interest at any time not less than ten 
days prior toithe date of hearing. Any hearing subsequently held 
upon such application shall be a full hearing in which the applicant 
and all other parties in interest shall be permitted to participate 
but in which both the burden of proceeding with the introduction of 
evidence upon any issue specified by the Commission, as well as 

the burden of proof upon all such issues, shall be upon the applicant. 


Sec. 311.* (a) When there is filed with the Commission any application 


to which Section 309(b)(1) applies, for an instrument of authoriza- 
tion for a station in the broadcasting service, the applicant - 


(1) shall give notice of such filing in the principal area 
which is served or is to be served by the station; and 

(2) if the application is formally designated for hearing 
in accordance with Section 309, shall give notice of such hearings 
in such area at least ten days before commencement of such hearing. 


The Commission shall by rule prescribe the form and content of the 
notices to be given in compliance with this subsection, and the man- 
ner and frequency with which such notices shall be given. 

(b) Hearings referred to in subsection (a) may be held at such 
places as the Commission shall determine to be appropriate, and in 
making such determination in any case the Commission shall con- 
sider whether the public interest, convenience or necessity will be 
served by conducting the hearing at a place in, or in the vicinity of, 
the principal area to be served by the station involved. 


(c)(1) If there are pending before the Commission two or 
more applications for a permit for construction of a broadcasting 
station, only one of which can be granted, it shall be unlawful, 
without approval of the Commission, for the applicants or any of 


———— 
This section was added to the Communications Act by Public Law 86-752, 
approved September 13, 1960. 
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them to effectuate an agreement whereby one or more|of such appli- 


cants withdraws his or their application or applications. 


(2) The request for Commission approval in es such case 


shall be made in writing jointly by all the parties to the agreement. 
Such request shall contain or be accompanied by full information 
with respect to the agreement, set forth in such detail) form and 
manner as the Commission shall by rule require. 

(3) The Commission shall approve the agreement only if 
it determines that the agreement is consistent with the public in- 
terest, convenience or necessity. If the agreement does not con- 
template a merger, but contemplates the making of any direct or 
indirect payment to any party thereto in consideration|of his with- 
drawal of his application, the Commission may determine the agree- 
ment to be consistent with the public interest, convenience or neces- 
sity only if the amount of value of such payment, as determined by 
the Commission, is not in excess of the aggregate amount deter- 
mined by the Commission to have been legitimately and prudently 
expended and to be expended by such applicant in connection with 
preparing, filing, and advocating the granting of his application. 

(4) For the purposes of this subsection an application 
shall be deemed to be "pending"' before the Commission from the 
time such application is filed with the Commission until an order 
of the Commission granting or denying it is no longer |subject to 
rehearing by the Commission or to review by any court. 


4-A 
Rules and Regulations 


Section 1.316* Agreements between parties for amendment or dismis- 
sal of or failure to prosecute broadcast applications — (a) When- 
ever applicants for a construction permit for a broadcast station 
enter into an agreement to procure the removal of a conflict be- 
tween applications pending before the Commission by withdrawal 
or amendment of an application or by its dismissal pursuant to 
Sec. 1.312, all parties thereto shall, within five days after entering 
into the agreement, file with the Commission a joint request for 
approval of such agreement. The joint request shall be accom- 
panied by a copy of the agreement and an affidavit of each party to 
the agreement setting forth in full all relevant facts including, but 
not limited to: (1) the exact nature of any consideration (including 
an agreement for merger of interests) promised or paid; (2) infor- 
mation as to who initiated the negotiations; (3) summary of the 
history of the negotiations; (4) the reasons why it is considered that 
the arrangement is in the public interest; and (5) a statement fully 
explaining and justifying any consideration paid or promised. The 
affidavit of any applicant to whom consideration is paid or promised 
shall, in addition, include an itemized accounting of the expenses 
incurred in connection with preparing, filing and advocating this 
application, and such factual information as the parties rely upon 
for the requisite showing that such reported expenses represent 
legitimate and prudent outlays. No such agreement between appli- 
cants shall become effective or be carried out unless and until the 
Commission has approved it, or until the time for Commission 
review of the agreement has expired. 

(b)(1) Except where a joint request is filed pursuant to para- 
graph (a) of this section, any applicant filing (i) an amendment pur- 
suant to Sec. 1.311 (a) ora request for dismissal pursuant to Sec. 


* 
This Section was adopted by the Commission so as to become effective on 
February 20, 1961. 
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1.312(a) which would remove a conflict with another pending appli- 


cation; (ii) a petition for leave to amend pursuant to Sec. 1.311(b) 
or Sec. 1.311(c) which would permit a grant of the amended appli- 
cation or an application theretofore in conflict with the amended 
application; or (iii) a request for dismissal pursuant to Sec. 
1.312(c), shall file with it an affidavit as to whether or not considera- 
tion (including an agreement for merger of interests) has been 
promised to or received by such applicant, directly on indirectly, in 
connection with the amendment, petition or request. Upon the filing 
of a petition for leave to amend or to dismiss an application for 
broadcast facilities which has been designated for hearing or upon 
the dismissal of such application on the Commission's own motion 
pursuant to Sec. 1.312(b), each applicant or party remaining in 
hearing, as to whom a conflict would be removed by the amendment 
or dismissal shall submit for inclusion in the record of that pro- 
ceeding an affidavit stating whether or not he hag directly or indirectly 
paid or promised consideration (including an agreement for merger 
of interest) in connection with the removal of such conflict. 
(2) Where an affidavit filed pursuant to this paragraph 
states that consideration has been paid or promised, the affidavit 
shall set forth in full all relevant facts, including, but not limited 
to, the material listed in paragraph (a) of this section for inclusion 
in affidavits. 
(c)(1) Affidavits filed pursuant to this section shall be executed 
by the applicant, permittee or licensee, if an individual; a partner 
having personal knowledge of the facts, if a partnership; or an 
officer having personal knowledge of the facts, if a corporation or 
association. 
(2) Requests and affidavits which relate to an application 
which has not been designated for hearing shall bear the file num- 
ber of such application. If the affiant is also an applicant, the affi- 
davit shall also bear the file number of affiant's pending application(s). 
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Affidavits which relate to an application which is designated for 
hearing shall bear the file number of that application and the hearing 
docket number. 

(a) For'the purposes of this section an application shall be 
deemed to be "pending" before the Commission and a party shall be 
considered to have the status of an "applicant" from the time an 


application is filed with the Commission until an order of the Com- 


mission granting or denying it is no longer subject to rehearing by 


the Commission or to review by any court. 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 
Since appellant's statement of the case is 
somewhat argumentative, it is believed that a further 
statement will be helpful. As appellant has stated, this 
is the third appeal taken by The Enterprise Company 
("Enterprise") from decisions of the Commission in a 
comparative proceeding originally involving the |competing 
applications of Beaumont Broadcasting Corporation 
("Beaumont"), Enterprise and KTRM, Inc. ("KIRM")| for a 
permit to construct a television broadcast statijon to 


operate on Channel 6 in Beaumont, Texas. The previous 


history of these appeals is detailed in this Court's 


= = 
earlier opinions in The Enterprise Company v. Federal 
Communications Commission, 97 U.S. App. D.C. 374, 231 
F.2d 208, and The Enterprise Company v. Federal Communi- 
cations Commission, 105 U.S. App. D.C. 119, 265 F.2d 103, 
and is summarized briefly here for the Court's conven- 
ience, and as relevant background to this appeal. On 
August 4, 1954, the Commission released a final decision 
granting the Beaumont application after a consolidated 
comparative hearing. On January 28, 1955, the Commis- 
sion denied a petition by Enterprise to reopen the hearing 
record to receive evidence concerning an agreement entered 
into on December 15, 1954 between Beaumont, Intervenor 
W. P. Hobby ("Hobby") and KTRM, providing, among other 
things, for the withdrawal of KTRM from the proceeding 
upon payment ‘to it of $55,000 as reimbursement of its 
expenses in the preparation and prosecution of its appli- 
cation. 


Upon appeal from these decisions, the Court found 


“.eeen0 basis upon which to disagree with the [August 4, 


1954] decision as of the time it was rendered," but 
reversed the Commission's decision of January 28, 1955 
insofar as the Commission refused to reopen the record to 
take evidence concerning the December 15, 1954 agreement 
between Beaumont, Hobby and KTRM. Accordingly, it 
remanded the proceeding to the Commission to consider 

the effect of the December 15, 1954 agreement upon the 


comparative qualifications of Beaumont and Enterprise, 


<3 5 

and to "....consider....the terms and characterjof the 
agreement as they bear upon the processes of the Commis- 
sion and the public interest." The Enterprise 


O. Ve. 


Federal Communications Commission, 97 U.S. App./D. C. at 
379, 231 F.2d at 713. 
Enterprise's second appeal involved the ¢orrect-— 
ness of the Commission's decision, after its further 
comparative evaluation of Beaumont and Enterprise in the 
light of the December 15, 1954 agreement, that Beaumont 
remained the better qualified applicant, and that neither 
Beaumont nor Hobby had abused the Commission's processes 


for its 


by the $55,000 payment to KTRM as reimbursement 


expenses. The Court found no basis for disturbing the 


Commission's comparative decision, but held that the 


showing of the nature of the consideration paid| was 


inadequate to support the Commission's conclusion that 
the agreement did not abuse the Commission's processes 


or contravene the public interest. The Enterprise Co, 


v. Federal Communications Commission, 105 U.S. App. 


D.C. 119, 265 F.2d 105. Accordingly, the matter was 


again remanded to the Commission for the adduction of 
further evidence on this point. 
he Commis- 


Pursuant to the Court's second remand, t 


1959, 


sion reopened the record by order released Apri 


(R. 6140-1) remanding the proceedings to the ex 


presided in the previous two hearings, for the 


a 30, 
laminer who 


taking of 
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additional evidence on the following issues: 


1. Toidetermine the nature and composition 
of! the $55,000.00 expenses claimed by 
KTRM at the Washington, D.C. meeting on 
December 13, 1954, which sum was later 
paid to KTRM by Beaumont with funds 
loaned Beaumont by W. P. Hobby, as a 
result of which payment KTRM withdrew 
from further participation in the 
proceedings herein, i 


Toi' determine in the light of the fore- 
going determination whether such payment 
either contravened the public interest 
or constituted an abuse of the Commis- 
sion's processes, 


To conclude in the light of the fore- 
going determinations whether the Com- 
mission's grant to Beaumont Broadcasting 
Corporation hereinbefore made should be 
affirmed or otherwise disposed of. 


The Commission's order of April 30, 1959 provided that 


Enterprise bel continued as a party to the proceeding 


for the purposes of the further hearing. Hearings 
were held on June 11 and July 13, 1959, 

Two witnesses testified at this hearing. The 
first, subpoemed by Beaumont, was Jack Neil, the Presi- 
dent of KTRM,| Mr. Neil represented KTRM in the negoti- 
ations leading to the December 15, 1954 agreement. The 
other witness, who was subpoenaed by Enterprise, was 
Frank Bean, KTRM'’s accountant. The testimony given by 
these witnesses is discussed in detail in Part I of our 
brief, infra.| The Hearing Examiner's Supplemental 
Initial Decisiion was released October 30, 1959 (R.6231- 


47). The Examiner concluded that the items of KTRM's 
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expenses reimbursed by Beaumont were established with 
reasonable accuracy, that reimbursement for salary 
expenses of KTRM's vice president and its chief jengineer 
(who were also stockholders) was proper, and that the 
$55,000 payment neither contravened the public interest 
nor abused the Commission's processes. The Examiner 
therefore held that the grant to Beaumont should be 
affirmed. (R 6246) Exceptions were filed by The Enter- 
prise Company (R, 6267-89) and the Broadcast Bureau 
(R. 6252-6261), although the latter agreed with|the 
Examiner that the grant to Beaumont should be seteneae 
and a reply was filed by Beaumont (R. 6296-6301) 
Thereafter, on April 29, 1960, oral argument was held 
before the Commission in which all the parties partici- 
pated (TR 523-560). 
On November 7, 1960, the Commission issued a 
Second Supplemental Decision, which again affirmed the 
grant of Beaumont's application. (R6309-6323) |The Com- 
mission concluded that the record showed that KTRM had 
made expenditures of at least $55,000 in preparing and 


prosecuting its application for Channel 6, It also 


1/ The Broadcast Bureau excepted to the Examiner's conclu- 
sion that Commission policy as enunciated in its decisions 
specifically permitted reimbursement to principals or 
officers of dismissing applicants for services rendered. 
However, it urged that since there was no evidence of bad 
faith on the part of Beaumont or KTRM, the grant|to Beau- 
mont should be affirmed, (R 6259-60) 


o46S 
concluded that KTRM had filed a bona fide application, 


that nothing in the transaction constituted an abuse of 


the Commission's processes or contravened the public 


interest, and that the grant to Beaumont should be 
affirmed. 


The appeal was filed on December 7, 1960. 


cy ee 
SUMMARY OF ARGUMENT 
I 
A. The Commission's decision that the sum of $55,000 
paid to KTRM, Inc, by Beaumont was fair and reasonable com- 
pensation for KIRM’s properly reimbursable expenses incurred 
in the prosecution of its television application|is based 


on substantial evidence in the overall record and should 


be affirmed. Universal Camera Corporation v. N.L.R.B., 340 


U.S. 474. Neil, the President of KTRM, gave unchallenged 
testimony that KTRM°’s expenses totaled $58,128.15. In doing 
so, he submitted a detailed written reconstruction of KTRM's 
expenses, which was introduced into evidence without challenge 
by Enterprise. The testimony of Bean, Enterprise's rebuttal 
witness, raises no basic conflict with Neil's testimony. 
Bean also testified that KTRM’s television expenses amounted 
to approximately $55,000, including testimony that a KTRM 
balance sheet made up from KTRM books of “original entry” 
dated November 30, 1954, a.date immediately prior to the 
$55,000 payment under challenge here, showed KTRM's tele- 
vision expenses as of that date to be $54,611.39. Although 
he also testified that KTRM had a "surplus" of some $13,000 
after it received the $55,000 payment from Beaumont, the 
Commission properly found that his testimony on this entry 


was unclear, and did not destroy all of the other evidence, 
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B. The Commission had no previously enunciated policy 
forbidding reimbursement to withdrawing corporate applicants 
for part of the salaries of officers who may also be stock- 
holders, where work on the television application was 
performed by them. Enterprise's reliance on Rollins Broad- 


casting, 13 Pike &|Fischer, Radio Regulation 138, and Port 


Arthur College, 14 Pike & Fischer, Radio Regulation 965, 


is misplaced. Noriis there anything in the present Section 

311 of the Communications Act, 47 U.S.C. 311, or the Com- 
mission’s Rule 1.316 implementing that Section (47 C.F.R. 
1,316), which would forbid such reimbursement. On the 

contrary, under the Act and the Rule it is within the discretion 
of the Commission to allow reimbursement for. officer's 

salaries. That discretion was properly exercised here, since 
the work was actually done and the amount of the allowance 


is reasonable. 


a ee 
ARGUMENT 


THE COMMISSION PROPERLY FOUND THAT THE SUM 


OF $55,000 PAID KTRM BY BEAUMONT WAS REASON- 


ABLE COMPENSATION FOR PROPERLY REIMBURSABLE 


en D| 


EXPENSES 

A. The primary issue on this appeal is whet 
record as a whole contains substantial evidence 
port the Commission’s finding that KTRM, Inc. h 
of approximately $55,000 in pursuing its applic 
a construction permit for a new television broa 
station, Appellant also claims that reimbursem 
salaries of two officer-stockholders of KTRM wh 
on the television application was improper. We 
that the record affords ample support for the C 
sion's finding, and that all of the expenses fo 
Beaumont reimbursed KTRM were properly reimburs 
The applicable test for the adequacy of 
findings is whether they are supported by subst 


evidence in the record as a whole. Administrat 


her the 
to sup- 
ad expenses 
ation for 
dcast 

ent for 

o worked 
believe 
ommis- 

r which 
able, 
agency 
antial 


ive Pro- 


cedure Act, Section 10(e), 5 U.S.C. 1009(e); Universal 


Camera Corp. v. National Labor Relations Board, 
474, Enterprise does not contend that there is 
lack of evidence to support the Commission (Br. 
in fact appears to urge merely that the case sh 


been decided differently because of apparently 


evidence. Appellant, in reliance upon this ass 


_flict arising from an entry of $13,003.92 as su 


the books of KTRM subsequent to the agreement w 


340 U.S. 

a total 
29), but 
ould have 
conflicting 
erted con- 
rplus on 


ith 
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Beaumont, devotes little attention to the affirmative 
evidence which shows, as the Commission found, that at 
least $55,000 had been spent on television by KTRM. 

The Commission found (R., 6406-6409) that KTRM's 
expenses came to a sum of not less than $55,000. This 
included $35,351.16 of itemized miscellaneous expenses 
(engineering and legal expenses, clerical salaries, 
postage, etc.); $6,451.99 of travel expenses based on 
subsequent reconstructions; and $13,325 for a portion of 
the salaries paid by KTRM to Mr. Joe Trum, the Vice 
President, and Mr. Ben Hughes, the Secretary, attribu- 
table to their work on the television ssipcaitou= 


The Commission also found that available fragmentary 


financial accounts of KTRM showed, as of November 30, 


1954, just prior to the date of settlement, the tele- 
vision expense account on the KTRM balance ‘sheet 
amounted to $54,611.39, not including any allocation of 
salaries for Trum or Hughes. This indicated, if the 
itemized miscellaneous expenses and travel expenses 
were deducted, that an amount of $12,808.24 in expenses 
remained unaccounted for on the balance sheet, since it 
did not include the salary items. Adding this sum to 
the $55,128.15 (itemized expenses, travel and salaries) 
would give a total of possible expenses, the Commission 
27 KTRM, Inc. is the licensee of a standard broadcast 


station, and regularly employed Mr. Trum and Mr. Hughes 
as corporate officers. 
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found, of $67,936.39 (R. 6408). On this record,| it con- 
cluded that the $55,000 payment was fair and reasonable, 

The foregoing findings and conclusions of} the 
Commission are fully supported by substantial evidence 
in the record. Jack Neil, the President of KTRM, 
appeared as a witness in response to a subpoena duces 
tecum issued on request of Beaumont, and testifijed that 
he had, with the aid of various associates, personally 
prepared the original handwritten statement of ijtemiza- 
tion of KTRM'’s expenses used in the 1954 negotiations, 
and that he had this statement with him in Washington on 
December 15, 1954, when the dismissal agreement |was 


drafted, and showed it to representatives of Beaumont 


3/ 
and Hobby (Tr. 400) While he no longer had the orig- 


4/ 


inal itemization nor remembered what had happened to it,~ 
he did recollect that the total expenses shown on the 
statement were in excess of $55,000 (TR. 394, 397-400). 
Neil accordingly undertook to reconstruct and 
detail the television expenses of KTRM. Since the appli- 
cation had been filed on July 2, 1952 and the agreement 
in question was reached on December 15, 1954, this 
3/ The original transcript has not been renumbered, and 
references to it are designated "Tr. Pike 
4/ Neil testified "When this thing was concluded, as far 
as I was concerned - KTRM was concerned - television was 


over, finished, through, and dead; and we had buried it 
and that was that." (TR. 413) 
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reconstruction involved a period of about two and one 
half years, including a full comparative hearing. Neil 
used such records of KTRM as were still available, and 
otherwise had refreshed his recollection as to the rele- 
vant facts and events by consulting with various assoc- 
iates who were involved with him in the application, and 
with KTRM’s accountant, Mr. Bean. (TR. 394-412, 414, 
416-420.) 

Neil explained the three categories of expenses 
referred to above as totalling $55,128.15:: the miscel- 
laneous group, travel expenses, and a pro rata allocation 
of the Trum and Hughes salaries. He submitted a written 
statement of ithese items (Exhibit 200, R. 6158-9), which 
was received in evidence without objection (TR. 395-6), 
and also testified orally concerning the derivation of 
the items shown in the exhibit. 

He stated that since some six to eight years had 
elapsed since most of the travel in connection with the 
television application occurred (Tr. 420, 430), the 
cancelled checks or other records which would have shown 
the exact expenditures for trips were no longer avail- 
able. (TR. 407, 434, 468.) Therefore, the amounts 
for travel were arrived at by consulting carriers or 


computing mileage allowances, and including a. 


S/ One item for travel incurred in connection with the 
sale of stock incidental to financing the television 
venture was still available. (TR. 424.) 
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reasonable amount for per diem living expenses. 


6 
testified that the salary allocations — 


and 25%, respectively, 
Hughes over a two and one-half year period. 
This amounted to $9,100 paid to Trum, 
Hughes, 


operations of KTRM. (TR. 408-10.) 


these were arbitrary minimums, because Trum had 


charged with handling all the details of the te 


matter (TR. 408, 411), and 


Board of Directors of KTRM 


the television application (TR. 411), and that 


KTRM's chief engineer, had also considerable ti 


television application (TR. 408). 

Appellant does not directly attack Neil’ 
ative testimony on the extent of KTRM’s televis 
It does, however, 


cation expenses. attempt to 


conflict based on certain testimony of Frank Be 


accountant who worked on KTRM‘s books for an in 


firm of accountants. As we shall show, Bean's 
raises no direct conflict and was properly eval 
the Commission, Frank Bean was called as a wit 
response to a subpoena issued at the request of 
He testified that he had been KTRM‘s accountant 


oe ee 
6/ Neil testified that a salary allocation was 
in the original memorandum sheet. (TR. 412.) 


of the total salaries of 


(TR. 


Neil testif 


had been directed by 


to spend his whole t 


Neil 


represented 50% 


Trum and 


408.) 


and $4,225 to 


for work which related only to the television 


ied that 
been 
levision 
the 

ime on 
Hughes, 


me on the 


Ss affirm- 
ion appli- 
raise a 
lan, the 
dependent 
testimony 


uated by 


ness.in 


(in his 


included 


Enterprise. 
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association with the firm of Hughes and Nordfelt, Beaumont, 
Texas) from January, 1950, to the date of the hearing, 
with the exception of the period from November, 1950, to 
January, 1952, when he was on active military duty. (TR. 
467.) His services to KTRM, however, were not those of 
an auditor and: he was not a certified public accountant. 
(TR. 511.) He\ stated that KTRM's books were kept on an 
accrual basis (TR. 469), with one general ledger reflecting 
a combination of television and standard broadcast items 
(TR. 492.) Separate cash disbursements records and bank 
accounts were maintained for the two. (TR. 492) When a 
tax return was' filed at the end of a given year, the books 
were closed, and receipts as well as the ledger sheets 
for the prior year were returned to KTRM. (TR. 507-508.) 
Bean stated that prior to his appearance as a 
witness, he had searched the storeroom of KTRM for records 
which might reflect any fact concerning the purpose for 
which he was called to testify. (TR. 471, 508.) He said 
he could not find the KTRM books of original entry, but 
he brought to the hearing the available records belonging 


to his accounting firm which pertained to KTRM, including 


7/ 
certain balance sheets. (TR. 471-472, 474, 488-489.) 


According to Bean, the balance sheet for November 30, 1954 
showed KTRM's television expenses as of that date to be 
$54,611.39 (TR. 488-490), made up of two items. One item 


Z7/ None of these records was offered by Enterprise as 
rebuttal evidence. 
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was $28,421.15 of "accounts receivable" from KTRM tele- 
vision to KTRM-AM, and the other was $26,190.24 for tele- 
vision organization expenses. (TR. 488-490, 504-506.) 
These items, whether called “accounts receivable” or 
“organization expenses", according to Bean represented 
expenses actually paid or incurred by KTRM for its tele- 
vision application, (TR. 509-510.) Bean stated that 
neither of these two items included any allocation of the 
salaries of Trum and Hughes to its television expenses. 
(TR. 518-519.) 

This balance sheet item of course, as thé Commis- 
sion found, indicates only that KTRM's expenses |prob- 
ably exceeded the $55,000 received by KTRM and recon- 
structed by Neil in Exhbit 200 and his oral testimony, 
since it comes almost to $55,000, exclusive of any 
expenses attributed to the salaries of Trum and |Hughes. 
Appellant relies on a subsequent journal entry in KTRM's 

apparently 
books, which is/connected with this balance sheet item 
of $54,611.39, to show that the record does not| support 
the Commission's decision. This reliance is mi$placed. 

Bean testified, as appellant states, that after 
the December 15, 1954 settlement, the television account 
on the balance sheet of KTRM was deleted, the $55,000 


was received "into the operations,” and there was a 


“surplus” of $13,003.92 on KIRM’s books concerning which 


KTRM is having a dispute with the Internal Revenue 
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8/ 
Service. (TR. 482, 488,) However, none of this testi- 


mony destroys the record basis for the Commission's 
finding that KTRM had expenses connected with its tele- 
vision application of at least $55,000. 

Appellant has not substantially disputed the 
November 30, 1954 balance sheet item of $54,611.39 in 
television expenses. Furthermore, Bean testified that 
this sum came "from the original or the books of orig- 
inal entry of| KTRM as expenses actually paid or incurred 
for the application of TV" (TR. 509), and that the items 
were furnished to him by KTRM personnel from the orig- 
inal books (TR. 509-511). Therefore, since, as the Com- 
mission found, the item of $13,003.92 was never clearly 

9/ 
explained, Bean's testimony concerning it could not be 
considered as| in conflict with the direct testimony on 

10 

what had been| spent. If the unchallenged balance sheet 
item was correct, there would not be any surplus of 
reimbursement; over television expenses. Nor did the 
8/7 The dispute with the Internal Revenue Service is evi- 
dently over whether the $13,003.92 is capital gain or income. 
9/ Thus, while some of Bean's testimony might be taken 
to indicate that the $13,003.92 figure was a surplus of 
$55,000 received over actual television expenses (TR. 482); 
he stated quite clearly that the Internal Revenue Service 
was contending the sum should be treated as ordinary income 
because they contended "that it was a reimbursement of 
expenses and not the sale of any capital asset.” 
10/ Bean himself testified at least three times that about 


$55,000 had been spent by KTRM in the processing of its 
application. (TR. 489, 505-506, 509-10). 
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Examiner make any contrary findings on this point 
(R. 6374-6375.) Per contra, the Examiner found, as did 
the Commission, that the record was not clear on the 
meaning of the “surplus” figure. 

Nor does the “evidence” given by Bean regarding 
the tax dispute between KTRM and the Internal Revenue 
Service prove that the television expenses of KTRM were 
in fact less than $55,000. The Commission found that 
assuming the evidence established the existance of the 
alleged dispute, it proved nothing more than thle fact 
that such a dispute existed. (R. 6315) Neither the 
theory by which KTRM sought to claim a "capital gain" 
nor the factual basis upon which it laid any such tax 
accounting is in this record, As the Commission found 
Bean's testimony in this regard was for the most part 
neither clear nor intelligible (R 6315). And, jin any 
event, as we noted above the record shows that |the IRS 
(some $13,000) 

contended that the amount in dispute/should be |treated 
as _a reimbursement of expen incurred by KTR 
processing of its television application. (TR, 
513-514). 


In sum, there is adequate evidence to support the 


Commission's finding that at least $55,000 was jspent by 


KTRM in pursuit of its television application. That 
appellant believes the Commission might have made other 


findings does not support its request for a reversal, 


Sgce 
Universal Camera Corp. v. N.L.R.B,, 340 U.S. 474, (1951) 


cited above; Coca-Cola Bottling Co. v. N.L.R.B. 195 F.2d 


955 (8 Cir. 1952). Accordingly, Enterprise's argument 


on this point should be rejected. 


B. Appellant also attacks the allowance by the 
Commission as properly allowable expenses of KTRM of 
part of the salaries paid its Vice President (Trum) and 
its Chief Engineer (Hughes), on the ground that they 
were officers and stockholders of KTRM. (Br. 25-29.) 
The Commission in rejecting this argument in its final 
decision, stated (R. 6312-6313): 


Enterprise has excepted to allowance under 
any circumstances of the salaries of Trum and 
Hughes on the basis of alleged Commission 
precedents barring the reimbursement of a with- 
drawing applicant for salary expenses of prin- 
cipals,| ranking officers and/or stockholders. 
The reasoning seems to be that Rollins Broad- 
casting, 13 RR 138 (1955) and Port Arthur College, 
14 RR 965 (1957) forbid such allowance in 
explicit terms. We do not agree. The cases 
lend themselves to such a literal interpretation 
but closer examination discloses that the dis- 
approval was not qua officers’ salaries or 
principal’s salary, but because the monies had 
neither been paid out nor was there a legal 
obligation to pay. In Rollins, in fact, the 
"officers’ salaries" in question were not even 
those of the dismissing applicant but were 
rather |to be a gratuity to distinct business 
entities which had presumably suffered by 
reason of time off taken by their officers who 
were participants in the dismissing applicant. 
The argument advanced that reimbursement should 
be disapproved because the officers, whose 
salaries are to be reimbursed, are also stock- 
holders completely escapes us. There are fields 
of law in which public policy demands that an 
agent be barred from a personal profit in addi- 
tion to his fee, and the like but we discern 
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nothing of such nature here. The corporate 
officers of KTRM, Inc. are such officers and are 
paid their salaries regardless of whether they 
are stockholders or not. Reciprocally, the 
stockholders share in the profits or losses of 
KTRM, Inc. regardless of their status as /offi- 
cers. But we know of no rule of law, equity, 
public policy of reason ~ nor have we been cited 
to any - which forbids reimbursement of a with- 
drawing applicant for legitimate expenses of 
salaries paid to employees (e.g., president, 
chief engineer, etc.), merely because such per- 
sons in their capacities as stockholders |will 
ultimately benefit along with their fellow- 
stockholders who are only investors and not 
employees. To the collateral argument that, 
because Trum and Hughes would have worked for 
KTRM and drawn their full salaries absent a 
television application, the expense is not a 
true out-of-pocket expense, we can only reason 
that if their time had not been devoted to the 
television application, it would presumably 

have been devoted to advancing KTRM's interests 
in some other field, which field of advance- 
ment has suffered by their non-application. 

As a matter of proper cost accounting, there- 
fore, it matters little whether KTRM's expense 
be computed in terms of work paid for (on the 
television application) and not used, measured 
by the pro rata salaries, or by work paid for 
(on AM or other fields) and not performed, 
measured on the same basis, 


That reimbursement of salaries paid for work on 
the television application by Trum and Hughes comes 
within legitimate expenses, and is not contrary|to any 
established Commission policy, is clear. As the Commis-— 
sion stated, the two cases relied upon by Enterprise do 
not show any settled policy against permitting reim- 
bursement of salaries merely because the salaried per- 


sons are also stockholders. In Rollins, 13 Pike & 


Fischer, Radio Regulations 138, the opinion of the 


Chief Hearing Examiner can be mad as disapproving the 
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reimbursement of salaries, but that particular decision 
was never reviewed by the Commission (R. 6245) and, as 
the quotation above from the Commission's opinion herein 
states, the Commission does not ratify any such inter- 
pretation. 

In the Port Arthur College case, the Chief Hearing 
Examiner had before him a petition of the reimbursed 
applicant for dismissal of its application "without 
prejudice.” He refused to grant this request in full 
and did so to the extent of dismissing the application. 
14 Pike & Fischer, Radio Reguiations 965, 965a. This 
order was not reviewed by the Commission. That the 
Chief Examiner was concerned primarily, that .the .amount 
of the payment ($100,000) which included an. item for 
reimbursement to the partners of Smith Radio for ser- 
vices rendered, was substantially in excess of. the actual 
expenses incurred by Smith Radio, is clear from his sub- 
sequent decision approving a $75,000 payment, in which 
he referred to the earlier payment of "excessive consid- 
eration.” 14 Pike & Fischer, Radio Regulations 966a. 

The Commission, en banc, later adopted another Examiner's 
Initial Decision making a grant to Port Arthur, the 

paying applicant. In doing so, it expressed no dis- 
approval of that part of the Examiner's decision approving 


reimbursement to the partners of Smith Radio for services 


rendered. Port Arthur College, 14 Pike & Fischer, Radio 


Regulations 1251, 
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It is thus clear that the Port Arthur case like 
the Rollins case is not authority for the proposition 
that the Commission had established a policy of |dis- 
allowing reimbursement for salaries paid to principals 
or officers of withdrawing applicants. On. the contrary, 
it would appear that the Commission had at that.jtime 


determined to allow reimbursement for services rendered, 


whether on a salary basis or not, if satisfied 


1l 
that such expenses were actually er In any 


event, although its policy on this question may |not have 
been clearly enunciated previously, the Commission has 
made clear by its decision here that salary. payments 
will be allowed, even though the salaries are those of 
principals and officers of the corporation dismissing 
its application, where the payments are legitimate and 
reasonable, and represent actual cash outlays or expen- 
ses incurred by the applicant in the prosecution of 
its application. 
Enterprise cites no authority, nor does it give 
any reason why reimbursement to KTRM for the prorated 
portion of the salaries it paid its Vice President and 
il/ In Arkansas Television Company, 11 Pike & Fischer, 
Radio Regulations 359, 361, the Commission made| effec— 
tive a Hearing Examiner's initial decision which 
approved the payment of $60,000 to cover “out-of- 
pocket expenses and obligations incurred” in the amount 


of $61,595.20, including items of $10,433.98 for “office 
salaries" and $1,577.38 for “office supplies." 
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Chief Engineer should be prohibited. The newly amended 
Section 311 of the Communications Act, 47 U.S.C. Sec. 
311, (App. Br. p. 3-A) which specifically governs agree- 
ments such as that involved here, provides 
",.. \the Commission may determine the agree- 
ment to be consistent with the public interest, 
convenience or necessity only if the amount of 
value of such payment, as determined by the 
Commission, is not in excess of the aggregate 
amount determined by the Commission to have been 
legitimately and prudently expended and to be 
expended by such applicant in connection with 
preparing, filing, and advocating the granting 
of his application,” 
This expression of Congressional policy contains no 
limitation such as Enterprise seeks to impose. On. the 
contrary, it leaves 'to the Commission the determination 
12/ 
of "amounts", "legitimately and prudently expended." 
Similarly, Section 1.316 of the Commission's 
Rules 47 C.F\.R. 1.316, which was promulgated. by the 
Commission to implement the statutory section likewise 
does not forbid reimbursement for officers’ salaries, 
but merely provides that where there is a petition to 
withdraw, the withdrawing applicant must file with the 


Commission an affidavit which "shall include an 


itemized accounting of the expenses incurred in 


B/ Nor does the legislative history of Section 311 fur- 
nish support! for Enterprise's position. See H.R. No. 
1800, 86th Cong., 2d Sess. Communications Act Amend- 
ments, 1960,,; dated June 13, 1960, See also Hearing 
Before the Communications Subcommittee of the Committee 
on Interstate and Foreign Commerce, U.S. Senate, 86th 
Cong.; 2d sess. on S. 1898, held Aug. 10, 1960. 
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connection with preparing, filing and advocating his 


application, and such factual information as the parties 


rely upon for the requisite showing that such reported 
expenses represent reasonable and prudent outlays.” 
(App. Br. p. 4A). The Commission's determination to 
allow reimbursement for salaries in this case not only 
does not violate any previously enunciated Commission 
or Congressional policy, but is in and of itself a 
reasonable determination. The salaries in question had 
been paid; the officers (Trum & Hughes) had worked on 
the television application; and the amount is not 
alleged to be excessive. Accordingly, it was clearly 


a properly reimbursable expense. 


CONCLUSION 
The Commission’s decision here is based on 

substantial evidence in the whole record. It in no way 
contravenes previously enunciated Commission policy or 
the present law governing agreements for payments to 
withdrawing applicants, Additionally, Enterprise does 
not challenge the Commission's conclusion that KTRM was 
a bona fide applicant. (R 6320). Nor does it contend 
that Beaumont did not act in good faith when it/paid 


the $55,000 to KTRM for withdrawal of its application. 
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Therefore, the Commission's decision of November 7, 


1960 should be affirmed. 


Respectfully submitted 


, 


MAX D. PAGLIN 
General Counsel 


DANIEL R. OHLBAUM, 
Assistant General Counsel 


JAMES T. BRENNAN, 
Counsel 


Federal Communications Commission 
Washington 25, D. C, 


April 25, 1961 
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The questions presented in this Appeal appear in Appel- 
lant’s brief. The parties do not concede the correctness of 
any factual or legal premises which may be implicit in the 
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that question 1(¢) is not presented by this case and is not 
properly before the Court. 
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BRIEF FOR INTERVENOR 
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COUNTER STATEMENT OF THE CASE 


Beaumont Broadeasting Corporation (hereinafter some- 
times called ‘‘Beaumont’’), an intervenor herein, is satis- 
fied that appellee’s counterstatement is adequate and fac- 
tual and Beaumont adopts appellee’s statement. 
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SUMMARY OF ARGUMENT 


Appellee has shown in its brief that the Commission’s 
findings and conclusions are supported by substantial com- 
petent evidence upon the whole record. Beaumont adopts 
appellee’s brief. 


Enterprise has misconstrued the decision of this Court 
in the Clarksburg case’ as well as the evidence in this case. 


ARGUMENT 


A. The Commission's Findings and Conclusions Are Supported 
By Substantial Evidence 

The ‘Statement of Questions Presented”? by appellant 
as well as its “Statement of Points”? make it clear that the 
real issue here is simply whether the Commmission’s find- 
ings and conclusions are supported by substantial com- 
petent evidence upon the whole record. Appellee has shown 
in its brief that the findings and conclusions are so sup- 
ported and that there is no merit to the argument of Enter- 


prise upon this issue, or in the argument in Part II of the 
Enterprise brief. Accordingly, Beaumont has adopted 
appellee’s brief. 


B. Enterprise Has Misconstrued the Decision of This Court 
in the Clarksburg Case, Supra, as Well as the Evidence 
in This Case 

That Enterprise has misconstrued the decision of‘ this 
Court in Clarksburg as well as the evidence in this case is 
shown by simply testing the Commission’s findings and 
conclusions in this case against the general guides laid 
down in the Clarksburg decision. As concerns Beaumont, 
the significance of this test is whether there is any evidence 
that Beaumont had knowingly participated in any scheme 
to deceive the Commission on the true nature of the pay- 
ment made by it to KTRM and thus whether its character 
qualifications had been impaired, for unquestionably Beau- 


1 Clarksburg Publishing Company v. FCC, 96 U.S. App. D.C. 211, 225 F. 2d 
511 (1955). 
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mont cannot logically be deprived of the grant made to it in 
the absence of some wilful conduct of so gross a nature 
that its other superiorities are overcome? 


Despite searching cross-examination there is not a bit 
of evidence that even remotely tends to suggest that Beau- 
mont or KTRM were privy in any manner to any scheme 
to mislead or deceive the Commission? Significantly, 
Enterprise does not even attempt to argue that Beaumont’s 
character has been adversely affected in any way. 


In short, the overwhelming evidence of record makes it 
quite clear that Beaumont has in no way attempted to make 
use of a legal process to accomplish a wrongful objective. 
Thus Enterprise’s obfuscation about KTRM’s accounting 
methods, tax returns, ete., should not be permitted to cloud 
the Commission’s decision. It being clear that the Com- 
mission was required to conclude as it did—that the grant 
to Beaumont be affirmed—the Court should now affirm the 
Commission’s decision. 


Respectfully submitted, 


Grorce S. Smrra 

Epwin S. Nar 
1240 Nineteenth St., N. W. 
Washington 6, D. C. 


Counnsel for Beaumont 


Broadcasting Corporation 
April 25, 1961 


2 See 225 F. 2d 511, 520. 


$For this reason, Beaumont contends that issue 1(¢) of Enterprise is not 
presented by this case. 


